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l. INTRODUCTION

Merger Guidelines (“the Guidelines”) perform a nwenbof valuable functions in
facilitating a smooth, efficient and transparentrgee control regime. They can not only
minimise compliance or transaction costs for meygmarties in dealing with a competition
authority or agency, but also reduce the volumeyublic resources devoted to merger
control. At the same time the Guidelines, if agprately structured, should only prohibit —
or cause to be abandoned at an early stage — radlgrare likely to damage competition
and consumer welfare, while permitting, not to eagouraging, mergers those that are likely

to be pro-competitive and promote consumer weffare.

It is good administrative practice to review Guides periodically. Now is an
appropriate time to review the Competition Authgst 2002 Guidelines (Competition
Authority, 2002). Almost inevitably changes ovieneé in merger analysis and administrative
practice will necessitate reconsideration and aebathe changes come from a variety of
sources. The Competition Authority’s 2002 Guidesinvere based on a limited experience
with merger analysi$. Since assuming control of the merger functiomfrb January 2003

the Competition Authority has issued close to 5@fgar determinations. There have been

*This submission has benefited from comments arsdudision with Francis O'Toole. However, the usual
disclaimer applies.

! In some jurisdictions, such as Canada, the meegeris not consumer but total welfare. Howeviee, same
point applies.

2 Under the merger legislation prior to the ComjmitAct 2002, the Minister of Enterprise, Trade and
Employment made occasional merger references tGdnepetition Authority to evaluate mergers usirgpaes

of broad public interest criteria, including whettee not the merger would “prevent or restrict cetigon.”
The Competition Authority’s reports, which were ragaublic, however, were advisory only with the Nier
making the final decision, but without any reasormmelished decision explaining the rationale foe th
Minister’s decision. For further discussion ofsthirocedure see Massey and O’Hare (1996, pp.23}-244
drawing up the 2002 Guidelines the Competition Autly relied on the expert legal, business, ecolomi
submissions as part of a consultation process dk agethe Guidelines of other competition agencies,
particularly those in the US.

3 Of course, not all of these mergers required esiteranalysis and application of the 2002 Guidsliaed as a
result that are not all equally relevant in consiug the revision of the 2002 Guidelines. In earlivork

1



new developments in merger analysis, particulaniythe US and UK, which it may be

appropriate to include in the Guidelines such the of measures of upward price preséure.

Ireland has been at the forefront in the IntermatidcCompetition Network (“ICN”) in
developing guidelines for substantive merger amalysThe Competition Authority is co-
chair of the ICN Merger Working Group together withe US Department of Justice
Antitrust Division® One of the objectives of the working group is ffuse best practice in
merger control through, for example, recommendedtpres. To the extent there is success
in such diffusion it reduces transaction costs rf@rgers, especially those that need to be

notified in more than one jurisdiction.

Finally, leading competition authorities such as K and the US have issued new
Guidelines in 2016. Like Ireland, both jurisdictions employ the swgtal lessening of
competition (“SLC”) test. Furthermore, in drawing uhe 2002 Guidelines considerable
reliance was placed on the US Guidelines. Fumbeg, it is not uncommon for mergers
notified to the Competition Authority also to betified to the UK, such as Kingspan’s
proposed acquisition of Xtratherm (Competition Aarity, 2006a) or more recently ESBs
acquisition of NIE (Competition Authority, 2010f;KD, 2010). It is therefore important that
cognisance is taken of UK Guidelines in order teuga — to the maximum extent possible —

that the two sets of Guidelines are consistent eatth other.

The Competition Authority’'s December 200@nsultation on Competition Authority
Guidelines for Merger Analysi€onsultation Papet)s therefore timely. This submission is
a response to the Consultation Paper. It is stredtas follows. Section Il discusses the
objectives, origin and audiences of the GuidelinEsese are important considerations when
considering revising the 2002 Guidelines. Sectlindeals with the content of the
Consultation Paper and the steps and proceduresv@d/in revising the 2002 Guidelines.
Section IV provides general comments on the Coatalt Paper before attention turns to
comments on several of the specific proposals enGbnsultation Paper in Section V. An
issue not raised in the Consultation Paper is diai in Section VI. A concluding section
brings together the threads of the submission amdsisome conclusions.

Goreckiet al (2007, Table Ill, p. 356) came to the conclusioat tover the period 2003-2006 of the 311 merger
notifications 22 or 7 per cent required extensinalysis.

* See Section VI below for further discussion.

® For details see: http://www.internationalcompetitionnetwork.org/wamk-groups/current/merger.aspx
Accessed 6 January 2011.

® CC&OFT (2010); USD0J&FTC (2010).

" Competition Authority (2010a).




. OBJECTIVE, PURPOSE AND AUDIENCES OF GUIDELINES

The Irish Competition Authority’s current Guidelseset out the way in which it
evaluates the mergers notified to it under the Gaitipn Act 2002 (“the Act”). These 2002
Guidelines state that they “offer guidance on hbe Authority decides whether or not a
merger substantially lessens competition ...” (Comtipet Authority, 2002, para 1.1). While
the Act specifies the SLC test to be applied togees, the interpretation and application of
the competition test is left to an expert body, tBempetition Authority, which has a
considerable degree of discretion in this rega8ahce it is not obvious what the competition
test means in practice, the 2002 Guidelines fil thcuna.

The Guidelines are aimed at a number of differamdiences. First, and most
obviously, the merging parties to a transactionhisTincludes not only the businesses
involved in the merger, but also their legal andremmic advisors. The Guidelines permit
the merging parties to make the case as to why rganeloes not lead to SLC in terms
readily understood by the Competition Authority,ilhat same time not initiating mergers
that are likely to lead to SLC. The merging partibus concentrate their resources on the
salient factors, rather than issues that may hétle televance. Resources are used in an

optimal way, provided, of course, the Guidelines @ear and readily accessible.

Second the Guidelines are used by the Competition Auty)alo ensure that it
employs a consistent approach to merger analysis.in any organisation there is staff
turnover. For example, between 1 January 2003nwihe Competition Authority assumed
responsibility for merger control under the ActdahJanuary 2011, four different members
of the Competition Authority have been charged wi$ponsibility for mergers, with varying
background$. The Guidelines assist in ensuring the same metbgyds applied over time.
They provide the template for Competition Authomterger analysis. This is re-enforced by
the fact that all merger determinations of the Cetitipn Authority are published on its
website, with references to the 2002 Guidelinesl tiggustify a particular approach takeff.
these determinations depart from the 2002 Guidelinex material way then merging parties

8 Terry Calvani (January to August 2003), Edward tdrerry (September 2003 to January 2006), Paul K.
Gorecki (February 2006-December 2008), and Stawewg (January 2009 to February 2011). Furthermore
these individuals came from different backgroursdsne legal and others economics. Two came fronute
one from Canada, one the UK.

° For example, reference is often made to the fattthe 2002 Guidelines state that entry mustrbelyi, likely

and sufficient in order to constrain a post-mergdce increase. For the reference to entry in 2002
Guidelines see Competition Authority (2002, pardstd 5.5); for an example of the application afgé criteria
see Competition Authority (2008a, paras 3.71 t&Bid the Kerry/Breeo merger.



would likely use these precedents in arguments eroimog SLC, thus undermining the

credibility and usefulness of the 2002 Guidelines.

Third, the Courts, to which Competition Authority mergdgterminations can be
appealed. Of course, in an ideal world there @denv, if any, appeals since the Guidelines
and their application would be clear and transpasenthat prior to a decision of a firm to
merge, the merging parties would be able to prediith a reasonable degree of certainty, the
outcome of the merger review procé3s.Since the Competition Authority has assumed
responsibility for merger control in 2003 there haen only one appeal concerning a merger
determinatiort! Given the infrequent nature of such appealsGhielelines may be of use in
assisting the Courts in reviewing a merger deteation? Since it is, of course, the Courts
that have the final say in what terms such as Sle@nrany judgment of the Court could be
used to revise the Guidelines. However, one wenfaect that the Courts would show some
curial deference to a specialist expert body sushha Competition Authority? which is

referred to as a margin of appreciation in thegra of the European Coutfs.

Fourth, the general public, legislators and others isteck in public administration.
In the interests of openness and accountabilitpeige such as the Competition Authority set
out how they go about their business. Guidelined the merger determinations are
important part of this process for the Competitharthority. However, there is frequently a
need to supplement these Guidelines and determinsatvith presentations concerning the
merger control regime to these broader audiencesartswer questions and dispel

misperceptions that may arise. In some instancesgen determinations have been

1% This, of course, abstracts from the third partsa merger that may bring appeals for strategisans
unrelated to the clarity of the Guidelines anddpality of the merger determinations. However,amithe Act
third parties have very limited opportunities tgoapl Competition Authority merger determinations.

" This concerned the Kerry/Breeo merger (Competifiathority, 2008a) in which the Authority’s prohtlain
determination was declared null and void by thelH@purt. This latter decision is under appeahto$upreme
Court.

2 1n the Kerry/Breeo High Court judgment there aeeesal references to the 2002 Merger Guidelines: th
substance of the 2002 Guidelines are set out (fBaifsto 3. 12); the observation is made that thecture of
the Competition Authority’s merger determinationtie case followed the 2002 Guidelines (para. €8¢ of
the grounds for appeal was that the Competitiorhduity did not follow its 2002 Guidelines in deaimith the
issue of supply side substitutability (para 6.1 fact that the Competition Authority relied demand side
substitutability as set out in the 2002 Guidelif@ara 7.19); and, on the issue of supply sidetdgutability the
issue of the 2002 Guidelines are cited in the Cditiqpre Authority defence (paras 8.8 and 8.9), withich the
Court appears to agree (paras 8.22 & 8.23). lidveeem reasonable to assume that the Court adbep2®02
Guidelines as a basis for merger assessment. Thle Eourt judgmentRye Investments Ltd and the
Competition  Authority which was delivered on 19 March 2009, may be ndbu at:
http://www.courts.ie/Judgments.nsf/bce24a81848183P56ef30048ca50/44ebbafl05a4ed34802575a1004c97d
1?0OpenDocument

13.0n the issue of curial deference in the Kerry/Breiigh Court judgment see Gorecki (2009a).

4 For a discussion see Whish (2009, pp. 879-885).




associated with subsequent plant closures andofse$’ neither of which is considered as
part of the merger review process and are moreogpiptely dealt with through other policy

instruments relating to the labour market and gho\tt

Fifth, to the extent that bodies other than the ComepetAuthority are charged with
administering merger law in Ireland, particularly they lack the necessary in-house
expertise, the Guidelines may be useful informmmgjrtdeliberations. In 2008, in response to
the financial crisis, legislation transferred resgibility for mergers which concerned the
stability of the financial system to the Ministefr Einance!’ Furthermore, the Minister is
allowed to set aside any finding he might make thatmerger would lead to SLC, in the
interests of the stability of financial system. eTBepartment of Finance is not an expert in
competition policy. However, the 2002 Guideline® available to the Department of
Finance to assist in ensuring consistent applinaifdhe competition test across all sectors of
the economy?®

1. THE CONSULTATION PAPER

The Competition Authority’s Consultation Papewas issued on 3 December 2010.
In the news release accompanying the Consultatiape? the Competition Authority
Member with responsibility for mergers stated tHay. carrying out a public consultation on
the merger guidelines at this stage, the Competaiathority hopes to be able to publish new
merger guidelines without delay after any legislatamendments relating to the Act come
into force” (Competition Authority, 2010h). Hentteappeared that after considering all the
submissions made in response to the ConsultatiperPaew Guidelines would be issued,
subject to legislative timing considerations. Hoesm at the half day forum held on 15

December 2010, organised by the Competition Authdoi discuss the Consultation Process,

15 See, for example, the Heineken/Scottish & Neweasgrger (Competition Authority, 2008b).

18 Such a perception could arise since under theeneantrol regime prior to 2003, whether to peraiherger
depended on broad public interest or common goiberier which included ‘level of employment,’ ‘emplees,’
and ‘shareholders and partners.” For furtherudision see references in footnote 2 above.

7 For further details see Competition Authority (260 p. 36; 2010g, p. 36) and Gorecki (2009b, p-224).
The Government could have course followed the UKngale where the competition analysis is conducied b
the competition agency (i.e. the Office of Fair dirg) and the decision concerning wider concerkerta
separately by the relevant Minister. Since theiar of Finance might also be party to the meigehe first
place, the Minister will act as a promoter of therger and then assessing it under both competésirand the
financial stability concerns, which might give rigeconflicts of interest.

8 There is legislative provision for the DepartmaitFinance to seek the assistance of the Competitio
Authority, which is ready to provide such assistanc

19 Competition Authority (2010a).



the position was clarifie® Instead of proceeding directly to new Guidelinesaft

Guidelines would be issued first for comment arsta§siorf: This is a sensible revision,
particularly in view of the shortcomings identifié@low in the proposals contained in the
Consultation Paper. However, irrespective of thekertcomings, exposing the draft

Guidelines to comment is a sensible step befoadisiation of the Guidelines takes place.
The Consultation Paper sets out twelve elementsdimmment relating to:

» Measurement of market definition;
* Market structure;

 SLC;

* Theories of harm;

* Falling firms;

» Competitive constraints;

* The counterfactual,

* Entry;

» Countervailing buyer power;
» Efficiencies;

* Maverick firms; and,

* Remedies.

These elements are undoubtedly very important ferger analysis. Indeed, they go to the
core of merger analysis. The 2002 Guidelines direaver most of these elements, although
in two instances, theories of harm and the cousmteutl, implicitly rather than explicitly. In
only one instance, remedies, the topic is not re€eto at all in the 2002 Guidelines. Thus to
a considerable extent the proposals would appedreta refinement of 2002 Guidelines
rather than a radical departure, at least in tesmthe topics identified for discussion and

comment.

For each of the twelve elements the ConsultatiqggePprovides a paragraph or two
of by way of background on the issue or elementthed makes a proposal(s) for revising
the 2002 Guidelines. In only one instance, maskeicture, is a specific question raised with
respect to the proposals. Apart from citing tworgee determinations in discussing the

2 Based on attendance at the forum and directlingatsis particular point.
2L However, persons not attending the forum will baware of these developments.



failing firm defence, reference to Competition Aatity merger determinations in the
Consultation Paper are conspicuous by their absente this submission numerous
references are made to merger determinations ustridite Competition Authority thinking
and practice. Nevertheless, reference is mad@bular form, in the Consultation Paper to
developments in other jurisdictions by citing relev passages from the Australian, UK and
US Guideline$? An examination of the proposals confirms thaythrark a refinement and
evolution in the Competition Authority’s approaah rerger analysis rather than a radical
departure.

In examining the specific proposals relating to tivelve elements, the Consultation
Paper suggests that respondents address the fajamiestions. First, to what extent is the
approach taken the right one; and, second, whati@al or alternative proposals should be
considered? Before turning to the proposals themselves iniSedt, the first question with
respect to the approach taken by the ConsultatapeiPas a whole is addressed in the next

section.
V. SOME GENERAL COMMENTS

Several general comments on proposals in the Caisml Paper can be made.
These can be divided into two broad groups: theadvapproach taken by the Competition
Authority in framing the proposals; and certain coom themes or concerns that arise in
several of the proposals. The first two commemisw fall into the former category; while
the remaining four comments into the latter catggor There is inevitably, however, some

overlap between the two.

First, it is not obvious that the approach of the Camlasioin Paper of couching the
proposals “in fairly general terms in order to pdeva basis for discussion” (Competition
Authority, 2010a, para 1.6) is appropriate. Wiiiles clearly important to encourage debate
and discussion in reviewing the 2002 Guideliness ihot readily apparent that general as
opposed to specific proposals are likely to elwibre or less discussion. Since the
Guidelines represent the way in which the CommetifAuthority administers the competition

test based on its custom and practice it would sewre useful for it to put forward in

22 The Australian Guidelines are dated 2008. Foridesae Australian Competition & Consumer Commissio
(2008).

%3 Competition Authority (2010a, p. 3). A third qties is posed asking for alternative proposalshusé set
out in the Consultation Paper. However, this isageneral question and will be dealt with in cdesing the
twelve elements mentioned in the text.



concrete terms how it thinks matters have evoleedliould evolve) and ask for comment on
its proposals. There is nothing to prevent respaotsl disagreeing and putting forward

additional or alternative proposals.

Secondthere are issues relating to the usefulnessspioreses in relation to proposals
of a general nature. This in turn has implicatifmsthe efficiency and efficacy of revising
the 2002 Guidelines. Consultation is not a cose fexercise either for the Competition
Authority or those responding. It requires timel aesources to carefully consider responses
and for the Competition Authority to then resporReading the Consultation Paper it is clear
that the Competition Authority has in mind certgunte specific changes when it talks about
amending, updating, clarifying, defining, descripiproviding more details and so on. Why
are these not presented as part of the Consult@®aper? The difficulty with general
proposals is that the discussion is likely to booussed since it is not always clear what the
Competition Authority has in mind. Indeed, theseniothing wrong with the Competition
Authority having rather specific and detailed chesfpr consultation. It will not be until the
Competition Authority issues new draft Guidelindsased on the responses to the
Consultation Paper, that comment and discussion bsammade on precisely what the
Competition Authority has in mind.

Third, it is not always clear in the Consultation Paper whetter proposals
incorporate the existing practice of the Compatithuthority, as it has evolved since 2003,
or whether the proposal is a change to currenttipeac In other words, the distinction
between what is and what ought to be or what cbald This is important. As noted above
the purpose of the Guidelines is to memorialiseviag in which the Competition Authority
assesses mergers under the competition test, Slb@t changes overtime as set out in the
determinations of the Competition Authority. Hengelating and revising the Guidelines is

a useful exercise.

This is not to say that the Consultation Paper khoat make proposals that presage
a change in practice. The Consultation Paper gepto drop the 3 per cent price threshold
in discussing the issue of substitutability, despite fact that it is in the 2002 Guidelines and
has been employed by the Competition Authority Ecent merger determinations
(Competition Authority, 2008a, para 5.65). The Sgtation Paper proposes another new
departure: estimating the distribution of efficigrgains to consumers, staff and shareholders
in the analysis of efficiencies However, it is ionfant that these proposals for change are



labelled as such, since there is likely to be muoure flexibility in the position of the
Competition Authority compared to a situation whiris updating the Guidelines to reflect

current practice.

Fourth, in a number of instances the proposals lack @gefft precision. In some
instances this is because the proposal is incompl&br example, the Consultation Paper
proposes under SLC, “to define what is meant cainiedly by the term “substantially lessen
competition” (Competition Authority, 2010a, paral@). However, no definition or
discussion follows. Presumably in making sucha@psal the Competition Authority has a
sense of what this term means, beyond what isdgiregathe 2002 Guidelines (Competition
Authority, 2002, para 1.3), which refers to a cansu welfare test and the various
dimensions of competition such as price, qualitg,that might be affected adversely by a
merger leading to a finding of SLC. Furthermores tesponse to the Consultation Paper’s
proposal in this and other instances might depernmirt on what definition is supplied by the
Competition Authority. It may, for example, condusr complicate the situation compared to
the current discussion. Furthermore, there isrgelathat by providing too much detail and
discussion that the Competition Authority may coamise itself in future merger
determinations should new anticipated situatioriseawhich the current formulation is

capable of covering.

In other instances it is not at clear what the psapp means. It is too vague. For
example, reference under competitive constraihes,proposal is made to “provide a more
complete discussion of competitive constraintshinitthe context of competitive effects
analysis” (Competition Authority, 2010a, para 2.1This suggests that something is missing
from the current discussion in the 2002 Guidelingsmarily in Section 4, ‘Analysis of
Immediate Competitive Effects.’” But this raise® tQuestion of what the Competition
Authority thinks is missing from the 2002 GuidekneThe Consultation Paper is silent on

this issue.

The same criticism can be applied to the discuseiotheories of harm. Here the
proposal is to “provide a more detailed and nuardestription of the various theories of
harm, addressing for example, harm from unilateffdcts, co-ordinated effects and effects
from non-horizontal mergers” (Competition Authorit3010a, para 2.12). Again it is not
clear what will change here given the existing a$ston in 2002 Guidelines (Competition
Authority, 2002, Section 4 and Section 6) apartrfra richer discussion of non-horizontal



mergers based on the Commission’s Guidelines mateg” the formulation of which the
Competition Authority participated in the developrhef and which has been applied by the
Competition Authority in its merger decisions (e.Gompetition Authority, 2007d).
Furthermore there are a number of merger decisiavhich quite extensive theories of harm
have been developed (e.g. Competition Authority)720, but no reference is made to this

experience in the Consultation Paper.

The same criticism can be made of the proposalerdry where the somewhat
tentative proposal is made that the 2002 Guidelifeesuld be amended to include a more
complete discussion of the underlying factors taat affect timeliness, likelihood and scale
of entry” (Competition Authority, 2010a, para 2.2Ihere is no suggestion that the current
approach set out in the 2002 Guidelines is to ngbad (Competition Authority, 2002a,
paras. 5.3-5.6). What are the underlying factbas the Competition Authority thinks could
be added and perhaps which merger determinationisl & used to illustrate the factors
mentioned? The Consultation Paper is silent oh bbthese issues and so it is difficult, if

not impossible, to comment.

Fifth, in a number of instances it is not at all cldattsome or all of the proposals
made in the Consultation Paper are not alreadyded in the 2002 Guidelines. In other
words, the proposal is redundant, irrelevant. Fangple, under market definition, there is a
proposal to amend and update to clarify the 200Ri€hnes that “market definition and the
SSNIP test, while useful analytical tools for mergeview, cannot by themselves identify the
competitive impact of a merger” Competition Authpri2010a, para 2.6). However, there is
no suggestion in the 2002 Guidelines that markéhitien can or should be used for this
purpose. On the contrary the opposite is the c&s®. example, the 2002 Guidelines state
that the relevant product and geographic markessatdish the framework in which the
analysis of competition takes place” (Competitiomiority, 2002, para 1.6(a)) and later it is
stated the market definition framework “providesasis for analysis in which existing
competitors and consumers who are likely to provide most immediate and timely
competitive constraint are identified ...ib{d, para 2.1). Equally, as discussed below in
Section V, reference is made in discussing theafirm to proposals made by the ICN, one

of which is exactly mirrored in the 2002 Guidelines

24 European Commission (2008).
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Sixth the Consultation Paper makes numerous refereticats proposals being
consistent with international best practice andwdr#éo only a limited extent on the merger
review experience of the Competition Authority.déed, reference is made to only two of
the close to 500 merger determinations that the g&titon Authority has made since 1
January 2003. This is not to deny that cognisdre® to be taken of international best
practice. Clearly for a small agency such as tlengetition Authority developments
elsewhere will inform its practice. However, therSultation Paper should spell out in more
detail why international best practice should bdofeed, if it differs from current

Competition Authority practice and how that caneipected improve the 2002 Guidelines.
V. SPECIFIC PROPOSALS: GETTING DOWN TO BRASSTACKS

In this section attention is paid to the twelvecdsfietopics on which the Consultation
Paper makes specific proposals. However, for séwdrthese topics — SLC, theories of
harm, and entry — comment has already been mades abdection 1V so that there is no
need to rehearse that discussion. As a result ardybset of the topics are considered:
measurement of market definition; market structfiading firms; competitive constraints;

the counterfactual; countervailing buyer poweriogfhcies; maverick firms; and, remedies.
M easurement of Market Definition

The Consultation Paper proposals with respect ® rnieasurement of market
definition sensibly memorialise some aspects o$texg Competition Authority custom and
practice as well as restating, as noted abovegrréhs sensibly material that is already in the
2002 Guidelines (Competition Authority, 2010a, gata3-2.6). Market definition is not
always necessary in practice in considering whetharot a notified merger leads to SLC.
The activities of the merging parties may be qdigparate, with no overlap either horizontal
or vertical. A review of Competition Authority deteinations provides many examples such
as the acquisition of twenty-four health and fi;me&tubs by Barclays Bank (Competition
Authority, 2010b). Equally, the merger may notdga SLC on any reasonable market
definition, thus the Competition Authority does nmed to come to definitive view as to
market definition. For example, in considering argee in the retail supply of agricultural
inputs to farmers, the Competition Authority didt have to consider whether the geographic
market was regional or national since the conchssias to the impact of the merger were
unaffected by this choice (Competition Authoritp0®a, para 30). In contrast, where there is

significant overlap in the activities of the mengiparties then defining the market is the
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norm. In some instances this can be an elaborateise, with alcoholic beverages being a

particularly striking example (Competition Authgri2008Db).

Although not listed as an explicit proposal, thenQdtation Paper intends to update
the types of evidence required in defining relevaatkets “in the light of both international
best practice and also the Competition Authoritgdgperience” (Competition Authority,
2010a, para 2.5). Presently the 2002 Guidelinggago little or nothing on the types of
evidence that can and should be used to defineatsarklhe Competition Authority has built
up considerable experience in its various mergesraegnations in the use of different types
of evidence to define markets. The types of ewdanclude:

* Internal documents (e.g. Competition Authority, 2802008b, 2007c).

* Authority questionnaires/surveys of business andsomers (e.g. Competition
Authority, 2008b, 2004a).

» Correlation analysis (e.g. Competition Authorit@08b, 2007b).

* Demand estimation (e.g. Competition Authority, 2002008a).

There is also the issue of the value of documemisather evidence that are created post-
consideration of the merger compared with thattede@re-any obvious consideration of the
merger, an issue discussed further below undern@ouailing Buyer Power.” In structuring
and framing the discussion of evidence the Competiuthority might like to follow the
US Guidelines where the useful distinction is drawetween types and sources
(USD0J&FTC, 2010, pp. 2-6). Neither the UK nor &akan Guidelines discuss the issue of
evidence. As the Competition Authority quite righgtates it has considerable experience on

which to draw some of which has already been ardly&orecket al, 2007).

The US (USDoJ&FTC, 2010, pp. 13-15) and UK (CC&ORI10, pp. 36-38)
Guidelines in defining the relevant geographic regriiraw the distinction between markets
based on location of suppliers and location of @mustrs. This is a useful distinction that

should assist in resolving on what on occasionbeaa difficult issue.
Effects of Merger on Market Structure

The Consultation Paper raises the issue of whetheot the thresholds and the delta
for screening mergers using the Herfindahl-Hirshmamdex (“HHI”) should be revised

(Competition Authority, 2010a, para 2.7). In ti@2 Guidelines Zone C mergers are those
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which “occur in already highly concentrated markatsl more usually be those that raise
competitive concerns” (Competition Authority, 20q#ara 3.10). The post-merger Zone C
threshold is an HHI above 1800, with a delta ofggethan 100, where delta is the change in
the HHI as a result of the merg@r.Reference is made in the Consultation Papere@@i0

US Guidelines where the safe harbour post HHI ttoleslevel was raised from 1800 to 2500
and the delta was raised from 100 to 200These changes, as one commentator remarked,
“likely brings the proposed [US] Guidelines morelime with actual practice than existing
[US] Guidelines” (Carlton, 2010, p. 10). If thsthe case for the US then it suggests that the
Competition Authority carefully review its past rger determinations in coming to a view as
to whether or not the merger thresholds shouldeeewed. Mergers subject to review in
the US may be quite different in terms of industomposition and type (unilateral vs. co-
ordinated), necessitating different thresholds.lessthe Competition Authority can make a

solid case for change based on its own recordgxisting thresholds should be retained.
Failing Firm

The Competition Authority has rarely, if ever, ol a merger based solely on the
failing firm defence’” Indeed, although the merging parties have on siooaargued the
failing firm defence the merger has been clearedhgy Competition Authority on other
grounds (e.g. Competition Authority, 2009b, 201P810d, and 2010e). The Consultation
Paper’'s proposal to clarify that even if the firmfailing it may not be necessary to assess
whether it meets the 2002 Guidelines criteria fdiailing firm, since the merger may be
capable of being cleared on the SLC test alone (@titton Authority, 2010a, para 2.14). In
other words, the counterfactual is that the acquaetarget firm will continue in business.
In terms of the resources of the Competition Autlgas well as the merging parties, it might
prove far less onerous to assess the merger irs tefits competitive effects, than having to
determine if one or both of the merging partiessfatthe failing firm criteria, with the
possibility of a Phase Il referral. If mergers wanrelatively easily meet the failing firm
defence in the midst of the worst recession siheeGreat Depression then it is not clear that

the test will ever be met.

% In other words, if a merger results in 5.5 eqizd firms each with more than 18 per cent of tkeket and
a firm with 20 per cent of the market acquiring omi¢gh at least 2.5 per cent then it may raises csitipe
concerns.

% In other words, if the merger results in four degiaed firms each with 25 per cent of the market a firm
with 20 per cent of the market acquires a firm vaitheast 5 per cent of the market.

27 One reason may be that the target of the mergasaction, seeking to maximise the value of the, das
little incentive to stress it may be failing firnature, since that would lower its expected retunmfthe sale.

13



The 2002 Merger Guidelines specify four condititimst must be satisfied in order for
the failing firm defence to be met (Competition Aoitity, 2002, para 5.17) and remarks with
some prescience that such “conditions may rarelgnbein practice”ipid, para. 5.17). The
Consultation Paper proposes to update the Mergateldues in view of recent international
developments including the ICN’'s Recommended Rraain ‘Failing Firm/Exiting Assets.’
(Consultation Paper, 2010a, para 2.13). The CatigreAuthority then proposes to indicate
what constitutes a failing firm and identify anysugs specific to failing firms that the
Competition Authority would likely address includinvhether the exit would occur absent
the mergeribid, para 2.14). It could be argued that the 2002geteGuidelines already
cover some of the material that the ConsultatigmePaays will be added. There is already a
definition of a failing firm — “if part or all oflte merging assets are certain to exit the market”
(Competition Authority, 2002, para 5.17). The Qdtetion Paper proposal will elaborate
this somewhat by adding “thereby reducing the qtianf choices of goods and services
available to consumers.” Furthermore the four doms that need to be satisfied under the
2002 Merger Guidelines with regard to the failimgnf defence ipid, para 5.17) match the
four conditions in the ICN Recommended Practiceoaktmexactly’® Hence it is not clear
what is being added. It would have been helpfuhé& Consultation Paper had clarified

matters in this regard.
Competitive Constraints®

In considering mergers in differentiated produtis important to consider the extent
to which the products of the merging parties, A #&hdare close substitutes as the 2002
Merger Guidelines notes (Competition Authority, 20Para. 4.6). The closer the degree of
substitution the greater the incentive for the radrgntity to raise prices of product A since
consumers of product A that decide to switch widlinly move to product B and thus these
sales will not be lost to the merged entity. TH¥2 Guidelines address the issue of
determining whether substitutes are close, by posie question whether it would be
profitable for the merged entity to raise the pte by 3 per cent, which as noted above in

Section IV is a threshold that the Competition Awity has employed in recent merger

%8 Seehttp://www.internationalcompetitionnetwork.org/uptis/library/doc316.pdf The ‘Failing Firm/Exiting
Assets’ are Recommended Practices VIII and VIlIsBthe recommended practice referred to in the text.
Accessed 18 January 2011.

% The other proposals with respect to competitivest@int concerning the move to “provide a more plete
discussion of competitive constraints, within thentext of competitive constraints analysis” (Contjpt
Authority, 2010a, para. 2.17) is discussed above.
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determinations. The 3 per cent threshold is lo\tleain the test for substitutability at the

market definition level ...”ibid, para. 4.6).

The Consultation Paper proposes to abolish the B gaemt threshold since
international best practice does not specify a ntag@ measure of substitutability
(Competition Authority, 2010a, para. 2.16). TheNIGRecommended Practice V.B in
considering mergers in differentiated products cemis that competition authorities “should
assess whether the merger would allow the mergedpiiofitably to increase price on one or
more products after the merger, or whether sufficeistomers would switch to products of
other competitors so as to render such a priceeaser unprofitable for the merged firm”
(ICN, 2010, p. 20). Thus the Competition Authorigyproposing to retain the concept of a
considering a price increase but removing the tulels In other words, there will be a
degree of discretion and judgment. However, thdt always be the case, given the
precision with which these things can be measurébe issue thus turns on whether the
Competition Authority finds the 3 per cent threshakeful in merger analysis, the extent to
which it is used and whether its removal would sisiss analysis. However, none of these

things are discussed.
The Counterfactual

In merger analysis two states of the world are dpemmpared in the period following
the merger: the world with the merger; and, thelavavithout the merger. The latter
situation is referred to as the counterfactuaisiwhat would happen absent the merger.
Merger analysis is then concerned with whetherady loy comparing these two states of the
world, the merger will result in SLC. The worldsamt the merger is usually approximated
by pre-merger market situation in merger analysisless there are good reasons for
concluding that this is inappropriate. The 20024d8lines, for example, refer to the use of
prevailing prices “unless such prices are not awvaait counterfactual” (Competition
Authority, 2002, para. 2.6). The 2002 Guidelinemtmue, however, by stating that
“[A]lternately, likely future prices, absent the mger, may be used when they can be
predicted with some confidence, such as, for examypcoming changes in regulations that
affect prices directly, or indirectly via costs ateimand” {pbid, para. 2.6). Equally the 2002
Merger Guidelines in considering a merger that iglates a firm that is about to enter the
market state that the “merger removes a competitbrestraint relative to the counterfactual
situation of greater rivalry”ilfid, para 4.26 (b)).
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An examination of the Competition Authority mergeteterminations again
demonstrates how the status quo or prevailing tssniais considered the relevant
counterfactual. In the Grafton/Heiton merger, daample, substantial efforts were made to
determine the degree to which entrants in locaketarwere likely to enter absent the merger
(Competition Authority, 2004a, paras 5.10-5.11n the Heineken/Scottish & Newcastle
merger, complex licensing arrangements of brandsnihat it was not clear at first sight
what was the relevant counterfactual, a situathan évoked much discussion and analysis in
the merger determination (Competition AuthorityP2D, paras 5.2-5.13).

Similarly in merger determinations concerning faglifirm, the counterfactual may
not be obvious. In the Metro/Herald AM merger ®xample three counterfactuals are
outlined, two by the merging parties and one by @wnpetition Authority (Competition
Authority, 2009c, paras. 5.2-5.7). However, themetition Authority does not appear to
come to a view as to which is the most likely ceufaictual nor that it is not necessary to
take such a decision, since the competitive effacialysis is unaffected by the choice.
Instead, it is not clear that these three countaréds play any role in the subsequent analysis
of the merger determination. Hence, it is impartdwat if more than one counterfactual is
proposed that the analysis takes this into accousrty competition analysis.

The Consultation Paper proposes that the 2002 Guedeshould be amended to
describe the concept of the counterfactual, ilatstrthe use of the counterfactual in
Competition Authority merger determinations andhlight the importance of identifying the
relevant counterfactual, which will usually be siwation prior to the merger (Competition
Authority, 2010a, para. 2.19). These suggestiosefully state current practice by the
Competition Authority and make explicit what is iheg in the 2002 Guidelines. The
discussion could be incorporated into the 2002 @irids when discussing SLC at the very
beginning of the revised Guidelines. Howevers ilnnportant in revising the 2002 Guidelines
to stress that merely identifying alternative ceufatctual(s) is only a necessary first step and
is not sufficient. A judgment is needed as to Wh&the most likely counterfactual to occur,
absent the merger, which can then used in subsequatysis or if the competitive effects
analysis is the same irrespective of the counteréhcselected then a choice among the
different counterfactuals is not necessary. Wimlenost merger cases the pre-merger world
is the appropriate counterfactual this will not ajw be the case, particularly in the current

recession.

16



Countervailing Buyer Power

Countervailing buyer power is frequently arguedimrging parties as a reason why a
merger will not lead to SLC. Large and powerfuyérs, such as retailers, will, it is argued,
neutralise any price increase of the merged entitpwever, although countervailing buyer
power is often claimed in merger notifications k@ tCompetition Authority, after careful
investigation, the Competition Authority rarely coms. The treatment of countervailing
buyer power in the 2002 Guidelines is confined single paragraph which argues that large
buyers are “not sufficient to conclude that marlpstwer is effectively constrained”
(Competition Authority, 2002, para. 4.10). Ratlg]ffective buyer power requires that
buyers have alternative sources of supply, or apalgle of credibly threatening to set up
alternative supply arrangementsbid, para. 4.10). The Competition Authority has agxpli
this approach in considering claims of countermgilbuyer power, in, for example, the
Kerry/Breeo merger (Competition Authority, 2008a).

The Consultation Paper proposes that the 2002 Gnuede“could be amended to
include a greater level of detail” including exaewlof countervailing buyer power
(Competition Authority, 2010a, para. 2.23). White criticism made above in Section IV
concerning vagueness and lack of precision appi¢éisese proposals, there is one respect in
which current Competition Authority practice inaBbn to countervailing buyer power could
be memorialised in the revised Guidelines. Furttzee it has a more general application in
terms of evidence and hence could be incorporatedthe earlier discussion on evidence.
This refers to the probative value of post-mergadence compared to pre-merger evidence.
This reflects the general point that internal doeata, memorandum, communications with
customers, competitors and suppliers pre-consideraif the merger are less likely to be
tainted or influenced by the proposed merger. dntrast, post-consideration of the merger,
especially post-notification, documents and commatons are much more likely to be
influenced by the merger and hence need to bestteatcordingly. While this issue arose in
the case of a specific merger, Kerry/Breeo, whiclyéd on the issue of countervailing buyer

power, the point is more general.

% The issue, in the context of Kerry/Breeo mergatiscussed in Gorecki (2009a).
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Efficiencies

The 2002 Guidelines discuss the question of effmgs at some length (Competition
Authority, 2002, paras 5.9-5.16). Like countelmgi buyer power, merging parties
frequently claim efficiencies will offset any likelanti-competitive effects of a merger.
However, in close to 500 merger determinationsesi2@03, the Competition Authority has
never cleared a merger on the grounds that theiefiies are sufficient to offset the
anticompetitive effects of the merger. Furthermapart from the Kerry/Breeo merger
(Competition Authority, 2008a), it is difficult tithink of a merger where the parties furnished
extensive evidence of efficiencies. While there awariety of reasons for this state of affairs
(Goreckiet al, 2007, pp. 365-366), lack of clarity in the 200gi@&lines do not seem to one
of these. Nevertheless, the Consultation Papgroses “a more complete discussion of
efficiencies” providing three examples of whatashn mind (Competition Authority, 2010a,
para. 2.25). However, it is not clear the extentvhich the issues raised by two of the three
examples are not already covered by the 2002 Gnétgl a general criticism of the
Consultation Paper made in Section IV above. énddise of the third example, its relevance
and rationale needs to be specified, otherwiselikely to make providing credible evidence
on merger related efficiencies even more oneroasitlalready is by imposing an additional
evidentiary burden on the notifying parties to argee, but without any accompanying gain

in terms of evaluating a merger.

The Consultation Paper proposes that greater eliborcould be furnished of “the
extent and probability of cost efficiencies” anchét evidence (including the level of
specificity of efficiencies) that the parties shibdubmit” (Competition Authority, 2010a,
para 2.25). However, these issues are alreadyss$ied in the 2002 Guidelines (Competition
Authority, 2002, paras 5.10-5.15 and para 5.1Geaetsvely). It would therefore have been
helpful if the Consultation Paper had been mordieikps to what the Competition Authority
proposed to add to the 2002 Guidelines. The tekample in the Consultation Paper of
where more discussion is merited concerns “theiligton of efficiency gains to consumers,
staff and shareholders” (Competition Authority, @8] para 2.25).  This is certainly a
departure from current practice. At the presanetin the 2002 Guidelines, “an increase in
the price-cost margin resulting from a merger mayxbmpensated by a reduction that leaves
the eventual market price unchanged or lower ..n edsence, it uses a ‘net price test:’ by
considering whether the price paid by consumerknigé or fall as a result of the merger”

(Competition Authority, 2002, para 5.9). Hence Wwisarelevant is the degree to which
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efficiencies are able to offset or more than oftbet price enhancing impact of the merger,
not whether consumers have 10 or 50 or 80 per afetite efficiency gains. The idea that
consumers should have a fair share of efficienapsgé relevant in considering under
Section 4(5) of the Act, for agreements that maabh Section 4(1). However, it is not at all
clear what purpose is served in estimating thecatlon of efficiency gains by consumers,
staff and shareholders in the analysis of effidesn@n merger cases. A reference to the US
(USD0J&FTC, 2010, pp. 29-31), UK (CC&OFT, 2010, pp-58), and Australian (ACCC,
2008, pp. 51-52) Guidelines provides no clues ashyp the distribution is importarit. The
Competition Authority needs to make a case as tg this should be included, before

imposing an added burden in merging parties inditn efficiency defence.
Maverick Firms

The 2002 Merger Guidelines contain several referento the maverick firm
(Competition Authority, 2002, paras 3.11(d), 4.814e), 4.24, 6.6 & 7.2). Some merger
determinations, particularly Heineken/Scottish& Nestle (Competition Authority, 2008b)
contain further discussion of the concept of theveniak firm and its application to merger
analysis. The Consultation Paper notes that irR€82 Guidelines reference is made to the
maverick firm in several contexts, including conitpet effects (Competition Authority,
2010a, para 2.26). It then states that internatibast practice suggests that the effects of a
maverick firm are most likely to be relevant in Bsang coordinated effects. The
Consultation Paper then proposes that the 2002etngd could be amended “to include a
more complete discussion of the significance of enak firms ... including that the loss of a
maverick firm is most relevant in the context oftgrtial coordinated effects’ibid, para.
2.27). Again this is an example of the generahpoiade in Section IV above of proposals
that are too vague. What is meant by a more cdmpliscussion? Has the Competition
Authority has complaints that the 2002 Guidelinegavinadequate in the discussion of the
maverick firm? The Consultation Paper is silentlmse questions and hence it is difficult to

come to a view as to whether or not a more complisssion is useful.

%1 The ICN Recommended Practices for mergers hayetas address the issue of efficiencies.
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Remedies

The Consultation Paper quite rightly points out tBempetition Authority “has
applied remedies to address competition concerisngrfrom a number of mergers”
(Competition Authority, 2010a, para 2.28). Thasdude:

* monitoring arrangements, sometimes quite complexg. (Competition Authority,
2005a);

* reporting requirements involving another regulatagyency, the Commission for
Communications Regulation (Competition AuthoritQ08b);

« inform and when requested notify mergérso the Competition Authority in a
specific market (Competition Authority, 2004a; 265

» conditions on how the merged entity conducts aspetits business (Competition
Authority, 2005d);

» divestiture of a business, together with arrangeéséor a trustee and hold separate
obligations (Competition Authority, 2007c); and

» divestiture of a business that consisted largely dirand (Competition Authority,
2006b).

In some instances the Competition Authority hasdoeted extensive market testing on the
merger remedies offered by the merging parties (@ition Authority, 2007c).

The 2002 Guidelines are silent on the issue of déesewhile at the same time there
is no separate existing guidance on the topic wfedkes from the Competition Authority.
Hence the Competition Authority in assessing issakding to merger remedies often draws
on the experience and guidance issued by the Eamo@®mmission (2004) and the UK
Competition Commission (2004). The Consultatiompd?aproposes the 2002 Guidelines
“could be amended to provide a more complete dgonsof remedies” (Competition
Authority, 2010a, para. 2.28). The more compldigcussion would include why the
Competition Authority would prefer a remedy in cast to blocking the merger and
provision of examples of behavioural and structueatedies. The revised Guidelines would
also set out the Competition Authority’s approachréemedies in “addressing competition

concerns arising from a mergei@, para. 2.28).

32 This refers to mergers below the notification gii@d which can be voluntarily notified under thetA
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It would be useful for the revised Guidelines tov@lep the Competition Authority’s
approach to remedies. This appears to be a pnekeréor structural over behavioural
remedies, but at the same time the remedy shoybddp®rtionate to the competition concern
being addressed. As a result in some instanceshavioural or conduct remedy may be
more appropriate than a structural one. HoweWer,discussion of remedies in the revised
Guidelines might be a prelude to the Competitionthatity either developing its own
guidance note on remedies in a separate documetgestating that reliance will be placed

on (say) European Union guidance but subject tcesatijustment and adaption.
VI. SOME ADDITIONAL CONSIDERATIONS

One of the hallmarks of modern merger analysisiésrise in importance of mergers
with unilateral as opposed to coordinated effe@kapiro, 2010, p. 712). Ireland is no
exception to this trend (Goreckt al, 2007, Table IlI, p. 356} In response to this there has
been a development of merger assessment methadbuiléh on: the degree to which the
merging firms’ products or services are close suliss for each other, captured by the
degree to which consumers will switch from productsone of the merging parties to
products of the other, in the event of a price fisdhe former. This is referred to the
displacement effect; and the profit margin of thergng parties, where the latter can be used
as an indication of the degree of competition. STlaumerger involving high degree of
displacement and high margins indicates a situatthrre competitive concerns are more
than likely to arise. As a result various measurage been developed to take into account
this possibility, the latest generation of whichré$erred to as measures of upward pressure

on prices (“UPP”) measurés.

The 2002 Guidelines refer to the concept of disgiaent (Competition Authority,
2002, para. 4.6) while Competition Authority mergiterminations typically refer to the
concept of closeness of competition (Competitiorthaty, 2008b) which underlies the
concept of displacement. The 2002 Guidelines plsiat out that if the merging parties
produce close substitutes for a differentiated pcodhat there may be competition concerns
even though the market shares “are not particulaigh” (Competition Authority, 2002,

% Shapiro is referring to the period 1992 to 20Tata for Ireland for such a period does not exisawever,
for the shorter period 2003-2006 the evidence shibrsthe vast majority of mergers that requireteesive
analysis by the Competition Authority the concewese unilateral rather than coordinated. See eefss in
text for details.

3 For further discussion see, for example, FarreSt&apiro (2010), Shapiro (2010, pp. 749-753) antb8s &
Coate (2010).
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para, 4.14(a)). Indeed, using the usual HHI tiokshreferred to above a merger in such a
situation might not indicate prima facie competitimoncerns. However, there is no mention
in the 2002 Guidelines of the gross margin ands ihot typically relied on Competition
Authority merger determinations, nor used in corabon with the displacement ratio.

In view of the constant references in the CongollaPaper to international best
practice and reference in the accompanying neweasel to “advances in the economic
analysis underlying merger review?”it would have been useful had the ConsultatiopePa
raised two issues: first, the implications of thevea towards unilateral effects as the relevant
theory of harm and thus how the reliance on strattmeasures such as HHI indexes may be
less than reliable indicators of where competittmmcerns are located; and the suggestion
that in unilateral effects cases an alternativer@gogh might be the deployment of UPP
measures. These have been developed and applibé dK in cases and the concept is
referred to in the recently revised UK Guidelin€C&OFT, 2010, paras 5.4.9-5.4.10). The
same applies to the US Guidelines (USDoJ&FTC, 201Q1).

VIl. CONCLUSIONS

The Competition Authority’s Consultation Paper aopgosals for revising the 2002
Guidelines is a welcome step. The proposals rétatepics that go to the core of merger
analysis. The Competition Authority has close @ Bnergers on which to draw in codifying
the practice that has grown up in analysing mergémse 1 January 2003 as well as
suggesting new ways that might be introduced tessssiergers. Several of the proposals for
such codification in new revised Guidelines makénemt sense. Nevertheless, the burden of
this submission is that the Consultation Paperessiffrom a number of disadvantages that
severely limit its usefulness. It is not obviouattthe approach of the Consultation Paper in
couching proposals in general, rather than spedidions is useful or productive. If the
Competition Authority has an idea how a certairuésshould be clarified or expanded it
should specify what it has in mind. In many ins&s the proposals are too vague or
imprecise to comment on in any meaningful manrarother instances the proposal appear
to reflect what is already in the 2002 Guidelind$e Consultation Paper relies too heavily
on international best practice, with too little eefnce to the practice in the close to 500
merger determinations of the Competition Authoritydowever, all is not lost. In this

submission we have raised issues, questions aredoed certain issues further in the hope

% Competition Authority (2010h). The advances iormic analysis is given as one of the reasonshier
review of the 2002 Guidelines, but it is not clbawv that is reflected in the Consultation Paper.

22



that this will lead to better Guidelines. The nstdp in the review of the 2002 Guidelines is
the issuance of the draft revised Guidelines. Tilsgive the Competition Authority an
opportunity to address the concerns raised aboddhars issue a better more coherent set of
Guidelines that reflects current practice in aichaanner and so assist those who rely on the
Guidelines in filing merger notifications and thosbo assess mergers in the Competition
Authority itself.

31 January 2011.

23



REFERENCES

Australian Competition & Consumer Commission. 200@rger Guidelines Canberra: the
Commission.

Carlton, D. 2010. “Revising the Horizontal Mergeui@elines.” Journal of Competition law
& Economics Volume 6, No. 3, August, pp. 619-652.

Competition Commission. 200Application of Divestiture Remedies in Merger |eps:
Competition Commission Guidelinesondon: Competition Commission.

Competition Commission & Office of Fair Trading. D Merger Assessment Guidelines
CC2 (Revised), OFT1254. London: CC&OFT.

Competition Authority. 2002Notice in Respect of Guidelines for Merger Analysis
Decision No. N/02/004. Dublin: Competition Authgrit

Competition Authority. 2004a.Determination in Merger Notification M/04/051 -
Gratfon/Heiton. Dublin: Competition Authority.

Competition Authority. 2005a.Determination in Merger Notification M/05/024 -
UGC(Chorus)/Ntl. Dublin: Competition Authority.

Competition Authority. 2005b.Determination in Merger Notification M/05/050 —
eircom/Meteor. Dublin: Competition Authority.

Competition Authority. 2005c.Determination in Merger Notification M/05/027 —
Gleeson/United Beverage Sald3ublin: Competition Authority.

Competition Authority. 2005d.Determination in Merger Notification M/05/028 —
Alphyra/Eason.Dublin: Competition Authority.

Competition Authority. 2006a.Determination in Merger Notification M/06/039 —
Kingspan/Xtratherm Dublin: Competition Authority.

Competition Authority. 2006bDetermination in Merger Notification M/06/098 — Pmeer
Foods/RHM Dublin: Competition Authority.

Competition Authority. 2007a.Determination in Merger Notification M/07/057%
Coillte/WeyerhaeuserDublin: Competition Authority.

Competition Authority. 2007b.Determination in Merger Notification M/07/027 -
BritVic/C&C. Dublin: Competition Authority.

Competition Authority. 2007c.Determination in Merger Notification M/07/040 -
Commuicorp/SRHDublin: Competition Authority.

Competition Authority. 2007dDetermination in Merger Notification M/07/012 — Bbna
Mona/AES Dublin: Competition Authority.

Competition Authority. 2008a.Determination in Merger Notification M/08/009 —
Kerry/Breeo Dublin: Competition Authority.

24



Competition Authority. 2008b.Determination in Merger Notification M/08/011 -
Heineken/Scottish & Newcastl®ublin: Competition Authority.

Competition Authority. 2009a.Determination in Merger Notification M/09/010 -
LL/TPDL/FIL/Freshmills/DrummondsDublin: Competition Authority.

Competition Authority. 2009bDetermination in Merger Notification M/09/002 — HMV
Ireland/Zavvi Dublin: Competition Authority.

Competition Authority. 2009c.Determination in Merger Notification M/09/013 -
Metro/Herald AM Dublin: Competition Authority.

Competition Authority. 2009dAnnual Report 2008Dublin: Competition Authority.

Competition Authority. 2010aConsultation on Competition Authority Guidelinesr fo
Merger AnalysisDublin: the Authority.

Competition Authority. 2010bDetermination of Merger Notification M/10/036 — B&ys
Bank/Total FitnessDublin: the Authority.

Competition Authority. 2010cDetermination of Merger Notification M/10/003 — Glu
Travel/Budget TraveDublin: the Authority.

Competition Authority. 2010dDetermination of Merger Notification M/10/015 — An
Post/PostPointDublin: the Authority.

Competition Authority. 2010e.Determination of Merger Notification M/10/041 -
Pilgrim/Mclnerney Homes/Mclnerney Contractirigublin: the Authority.

Competition Authority. 2010fDetermination of Merger Notification M/10/026 — ESHE.
Dublin: the Authority.

Competition Authority. 2010gAnnual Report 200Dublin: Competition Authority.

Competition Authority. 2010h. “Competition Authogrittaunches public consultation on
Merger Guidelines.” News Releasé& Becember.

European Commission. 200D€raft Notice on Remedies Acceptable under Council
Regulation (EEC) No 139/2004 and Under CommissieguRition (EC) No 802/2004
Brussels: the Commission.

European Commission. 2008. “Guidelines on the assest of non-horizontal mergers
under the Council Regulation on the control of @nications between undertakings.”
Official Journal265 18 October, pp. 6-25.

Farrell, J. & C. Shapiro. 2010. “Antitrust Evaluati of Horizontal Mergers: An Economic
Alternative to Market Definition.”The B. E. Journal of Theoretical Economit&l. 10,
Issue 1, (Policies-perspectives), Article 9.

Gorecki, P. K., C. Keating, & B. O’Connor. 2007.H8 Role of Economic Evidence in
Merger Control in Ireland: Current and Future Hcact European Competition Journal,
Volume 3, No. 2, December, pp. 345-372.

25



Gorecki, P. K. 2009a. “The Kerry/Breeo Merger: TWeews of Countervailing Buyer
Power — the Competition Authority and the High GduEuropean Competition Journal
Volume 5, No. 2, August, pp. 585-612.

Gorecki, P. K. 2009b. “Future Challenges for Contjet Policy in Ireland: A Personal
Perspective.” D. S. Evans & F. Jenny. (eds) 200@stbusters. Competition Authorities
Speak Out Boston, MA: Competition Policy International.

International Competition Network (“ICN”). 2010CN Recommended Practices for Merger
Analysis. http://www.internationalcompetitionnetwork.org/uptts/library/doc316.pdf
Accessed 19 January 2011.

Massey, P. & O’Hare. 1996 ompetition Law and Policy in Ireland Dublin: Oak Tree
Press.

Office of Fair Trading (“OFT”). 2010Anticipated Acquisition by ESBNI Itd. Of NIE plc,
NIE Powerstream and PESIE/4628/10. London: OFT

Shapiro, C. 2010. “The 2010 Horizontal Merger Glirdes: From Hedgehog to Fox in Forty
Years.”Antitrust Law JournalVol. 77, pp. 701-759.

Simmons, J. J. & M. B. Coate. 2010. “Upward Pressom Price Analysis: Issues and
Implications for Merger Policy.European Competition JournalVolume 6, No. 2 August,
pp. 377-396.

US Department of Justice & the Federal Trade Comions (‘USDoJ&FTC”). 2010.
Horizontal Merger GuidelinedJSDoJ&FTC.

Whish, R. 2009Competition Law6" Edition. Oxford: Oxford University Press.

26



