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The European Migration Network

The aim of the European Migration Network (EMN) is to provide up-to-date,
objective, reliable and comparable information on migration and asylum at
Member State and EU levels with a view to supporting policymaking and
informing the general public.

The Irish National Contact Point of the European Migration Network, EMN
Ireland, sits within the Economic and Social Research Institute (ESRI).

The ESRI

The Economic Research Institute was founded in Dublin in 1960, with the
assistance of a grant from the Ford Foundation of New York. In 1966 the remit of
the Institute was expanded to include social research, resulting in the Institute
being renamed the Economic and Social Research Institute (ESRI). In 2010 the
Institute entered into a strategic research alliance with Trinity College Dublin,
while retaining its status as an independent research institute.

The ESRI is governed by an independent Council which acts as the board of the
Institute with responsibility for guaranteeing its independence and integrity. The
Institute’s research strategy is determined by the Council in association with the
Director and staff. The research agenda seeks to contribute to three overarching
and interconnected goals, namely, economic growth, social progress and
environmental sustainability. The Institute’s research is disseminated through
international and national peer reviewed journals and books, in reports and
books published directly by the Institute itself and in the Institute’s working paper
series. Researchers are responsible for the accuracy of their research. All ESRI
books and reports are peer reviewed and these publications and the ESRI’s
working papers can be downloaded from the ESRI website at www.esri.ie.

The Institute’s research is funded from a variety of sources including: an annual
grant-in-aid from the Irish Government; competitive research grants (both Irish
and international); support for agreed programmes from government
departments/agencies and commissioned research projects from public sector
bodies. Sponsorship of the Institute’s activities by Irish business and membership
subscriptions provide a minor source of additional income.
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Executive Summary

The purpose of this report is to provide an overview of trends, policy
developments and significant debates in the area of asylum and migration during
2015 in Ireland.

STATISTICAL OVERVIEW

Provisional end of year figures for 2015 show 114,000 non-EEA nationals with
permission to remain in Ireland compared to 105,000 at the end of 2014. The
majority of those registered were in Ireland for work or study purposes and went
from Brazil (16 per cent), India (11 per cent), China (9 per cent), US (7 per cent)
and Pakistan (6 per cent).

The estimated population of Ireland in the twelve months to April 2016 stood at
4.67 million, an overall increase in the population of 38,400. This was due to the
combined natural increase of the population together with net inward migration
for the first time since 2009. Central Statistics Office (CSO) figures released in
April 2016 estimate the number of newly arriving immigrants increased year-on-
year to 79,300 at April 2016 from 69,300 at end April 2015. Non-EU nationals
represented 40.1 per cent of this total at end April 2016. Almost half of the
persons emigrating from Ireland were Irish nationals (31,800 persons or 41.7 per
cent). Net migration for non-EU nationals is estimated to be 13,300.

A total of 97,193 visas, both long and short stay, were issued in 2015. The
approval rate for 2015 visa applications was 91 per cent.

Approximately 3,215 persons were refused entry to the State at the external
borders with 2,315 persons found to be illegally present. A total of 251 persons
were returned from Ireland as part of forced return measures with 115 persons
availing of voluntary return, of which 93 were assisted by the International
Organization for Migration (IOM) Assisted Voluntary Return Programme (VARRP).

There were 1,282 permissions of leave to remain granted under Section 3 of the
Immigration Act 1999 during 2015.

There was a rise of 126 per cent in applications for refugee status (3,276)
received by the Office of the Refugee Applications Commissioner in 2015, over



2014. There were 152 positive recommendations for a declaration of refugee
status at first instance. The Refugee Appeals Tribunal received 759 new appeals
from negative determinations of refugee status during the year. The Tribunal
issued decisions in 487 cases with ORAC's original recommendation affirmed in
305 cases. The main nationalities of first instance applicants for refugee status
were Pakistan, Bangladesh, Albania, Nigeria and India. Countries of origin were
broadly similar at appeal stage with Nigerians lodging the highest number of
appeals, followed by Pakistan, Albania, DR Congo and Bangladesh.

During the year, ORAC completed 1,480 subsidiary protection cases and 297 new
applications for subsidiary protection were submitted to ORAC. There were 181
recommendations made to grant subsidiary protection. The Refugee Appeals
Tribunal received 456 appeals for refusals of the grant of subsidiary protection,
124 decisions were issued and 84 cases saw the Tribunal confirm the decision of
ORAC.

272 applications for family reunification in respect of recognised refugees were
received by ORAC during the year.

During 2015, a total of 78 alleged trafficking victims were identified, compared
with 46 in 2014.

LEGISLATION

Several pieces of legislation relevant to the migration and international
protection arena were introduced in 2015. The International Protection Act 2015
was signed into law on 30 December 2015 and provides for a single application
procedure for international protection and related provisions. Other Acts of the
Oireachtas with relevant provisions were the Prisons Act 2015 and the Workplace
Relations Act 2015.

Relevant statutory instruments included:

e European Union (Subsidiary Protection)(Amendment) Regulations 2015 (S.1.
No. 137 of 2015);

e Employment Permits (Trusted Partner) Regulations 2015 (S.I. No. 172 of
2015);

e European Community (Free Movement of Persons) Regulations 2015 (S.I. No.
548 of 2015);

e Immigration Act 2004 (Visas) (Amendment) Order 2015 (S.I. No. 175 of 2015);

e Immigration Act 2004 (Visas) (Amendment) Order 2015 (S.I. No. 513 of 2015).



The Government opted into the two EU decisions on relocation; Council Decision
(EU) 2015/1523 of 14 September 2015 and Council Decision (EU) 2015/1601 of 22
September 2015.

CASE LAw

There were a number of significant cases related to migration and asylum during
2015, in the areas of international protection, legal migration, employment law,
visa policy, citizenship and trafficking. Case summaries are included under
thematic headings throughout the Report.

IRELAND’S REPORTING UNDER UN INSTRUMENTS

Ireland made its third appearance before the UN Committee on Economic, Social
and Cultural Rights in relation to Ireland’s implementation of the International
Covenant on Economic, Social and Cultural Rights (ICESC). Issues raised included
the impact of the Habitual Residence Clause (HRC) on migrants’ and other
vulnerable groups’ access to social assistance and housing issues, including
reception facilities for asylum seekers.

Ireland also made preparations during 2015 for its appearances before the
Human Rights Council for the second cycle of the Universal Periodic Review and
on the Convention on the Rights of the Child, both of which took place during
2016.

INTERNATIONAL PROTECTION

Two major developments in the area of International Protection in 2015 were the
signing into law of the International Protection Act on 30 December 2015 and the
publication of the Report of the Working Group on Improvements to the
Protection Process, including direct provision and supports to asylum seekers
(McMahon Report) in June 2015.

The International Protection Act will bring into effect a single application
procedure where applicants will make one application where all grounds for
seeking international protection (refugee status and subsidiary protection) will be
examined and determined in one process. Permission to remain will be examined
in a separate but parallel process. The Act is to be commenced by the Minister for
Justice and Equality through various Statutory Instruments throughout 2016.



The Final Report of the Working Group on the Protection Process was published
in June 2015. The report contained over 170 recommendations clustered under
three thematic headings: suggested improvements to the existing determination
process; suggested improvements to living conditions in direct provision centres;
and suggested improvements to supports for persons in the system. One of the
key recommendations was the early enactment of the International Protection
Bill.

IRISH REFUGEE PROTECTION PROGRAMME (IRPP)

The Irish Refugee Protection Programme (IRPP) was approved by Government
Decision on 10 September 2015 in response to the migration crisis. The
Government confirmed that Ireland will take in up to 4,000 persons in respect of
relocation and resettlement.

Economic MIGRATION

Trusted Partner Initiative

A Trusted Partner Initiative for employment permit applications was introduced
by the Department of Jobs, Enterprise and Innovation in May 2015. The purpose
of the Trusted Partner Initiative is to ease the administrative burden relating to
the employment permit application process for successfully registered Trusted
Partners. Registered Trusted Partners do not need to replicate employer
information when applying for the employment permit. Specially designed
application forms for each of the employment permit classes are available.

The Department of Jobs, Enterprise and Innovation also developed an online
status enquiry system for employment permit applications during 2015, which
was launched in February 2016.

Atypical Working Scheme

Numbers of applications under the atypical working scheme expanded
significantly in 2015; 2,000 applications were approved in 2015 compared to
1,315in 2014.

In December 2015, the Atypical Working Scheme was expanded to include
permission for non-EEA workers to work in the Irish fishing fleet. This followed
recommendations made in December 2015 by the Government Task Force
regarding non-EEA workers in the lIrish fishing fleet. The Task Force was
established following media allegations of labour exploitation in the sector.

Xi
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Immigrant Investor and Start-up Entrepreneur Programmes

Applications continued to be approved under the Immigrant Investor (lIP) and
Start-up Entrepreneur (STEP) Programmes in 2015. A total of 25 applications
were approved under the STEP programme and 64 applications under the
Immigrant Investor Programme.

The programmes represent a combined investment commitment of
approximately €75 million in Ireland.

International Students

2015 saw an intensive period of activity related to reform of the student
immigration regime, following on from the set of regulatory reforms announced
by the Ministers for Education and Science and for Justice and Equality in
September 2014.

In May 2015, reforms restricting the list of eligible educational programmes for
immigration purposes were announced. The Interim List of Eligible Programmes,
replacing the former Internationalisation Register was implemented in two
phases throughout 2015.

Learner protection arrangements for the protection of international students
were also introduced, including a separate account facility to safeguard student
advance payments. These measures were introduced as a result of concerning
practices in the sector with the closure of colleges and students losing fees they
had paid for courses. These measures were compulsory from October 2015.

Changes to the student work concession were introduced from January 2015 in
relation to the standardisation of holiday periods, during which non-EEA students
can work 40 hours per week.

INTEGRATION

Funding of €1,386,109 was allocated by the Office for the Promotion of Migrant
Integration (OPMI) for integration purposes during 2015, €215,960 of which was
allocated to local authorities.

Events were held during 2015 highlighting the engagement of diaspora
communities, including Africa Day 2015, which was supported by Irish Aid and the



first India Day, held with the support of various government departments and
agencies. Both took place in Farmleigh Estate, Phoenix Park, Dublin.

MIGRATION AND DEVELOPMENT

Ireland and Kenya led United Nations negotiations on the post-2015
Development Agenda throughout 2015. The 2030 Sustainable Development
Agenda was adopted at the United Nations Sustainable Development Summit on
25 September 2015.

Ireland has committed funding of €3 million over the period 2016-2020 for the EU
Emergency Trust Fund for Stability and Addressing Root Causes of Irregular
Migration and Displaced Persons in Africa. The Trust Fund was established at the
Valletta Summit on Migration in November 2015.

BORDERS AND VISA PolLicy

From 16 November 2015, an online appointments booking system was
introduced for the re-entry visa service. This replaced the old ticketing system
where customers queued at the re-entry Visa Office in Burgh Quay in Dublin.
Applicants may now apply via registered post or make an appointment via the
online system.

The British-Irish Visa Scheme was extended to India in February 2015. The British-
Irish visa scheme facilitates nationals requiring a short-stay visa to travel freely
within the Common Travel Area using a single visa issued by either Ireland or the
United Kingdom.

The priority project to civilianise front-line immigration at Dublin Airport was
progressed during 2015. On 22 June 2015, around 80 civilian Immigration Officers
from the Irish Naturalisation and Immigration Service took on full responsibility
for border checks at Terminal 1 on a 24/7 365 basis.

TRAFFICKING

A consultation phase was held for the second National Action Plan to Prevent and
Combat Human Trafficking in Ireland during 2015. A Roundtable was held in
October with NGOs to discuss the issues raised in the written submissions and
priorities for implementation in the second National Action Plan. The Action Plan
was expected to be published in autumn 2016.

| xiii
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Chapter1

Introduction

This report is the twelfth in a series of Annual Policy Reports, a series which is
intended to provide a coherent overview of migration and asylum trends and
policy development during consecutive periods beginning in January 2003.
Previous comparable Annual Policy Reports are also available for a number of
other EU countries participating in the European Migration Network. The purpose
of the EMN report is to provide an insight into the most significant political and
legislative (including EU) developments at Member State level, as well as public
debates, in the area of migration and asylum.

In accordance with Article 9(1) of Council Decision 2008/381/EC establishing the
EMN, the EMN National Contact Point (NCP) in each Member State and Norway
are tasked with providing an annual report detailing the migration and asylum
situation in the Member State, including policy developments and statistical data.
The information used to produce this report is gathered according to commonly
agreed EMN specifications developed to facilitate comparability across countries.
Each EMN National Contact Point produces a national report and a comparative
synthesis report is then compiled, which brings together the main findings from
the national reports and places them within an EU perspective. Since 2009, EMN
Annual Policy Reports also contribute to the Commission’s Annual Reports on
Immigration and Asylum, reviewing progress made in the implementation of
asylum and migration policy.

All current and prior reports are available at www.emn.ie.!

The EMN Annual Policy Report on Migration and Asylum 2015: Ireland covers the
period 1 January 2015 to 31 December 2015.

1.1 METHODOLOGY

For the purpose of the 2015 report, specific criteria regarding the inclusion of
significant developments and/or debates have been adopted to ensure standard
reporting across all national country reports. On an EMN central level, the

! Available National Reports from other EMN NCPs can be found at http://ec.europa.eu/dgs/home-affairs/what-we-

do/networks/european_migration_network/index_en.htm.


http://www.emn.ie/
http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/index_en.htm
http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/index_en.htm
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definition of a ‘significant development/debate’ within a particular year was an
event that had been discussed in parliament and had been widely reported in the
media. The longer the time of reporting in the media, the more significant the
development. Developments will also be considered significant if they
subsequently led to any proposals for amended or new legislation.

A significant development is defined in the Irish report as an event involving one
or more of the following:

e All legislative developments;

e Major institutional developments;

e Major debates in parliament and between social partners;
e Government statements;

e Media and civil society debates;

e |f the debate is also engaged with in parliament; or

e Items of scale that are discussed outside a particular sector and as such are
considered newsworthy while not being within the Dail remit;

e Academic research.

In terms of sources and types of information used, these generally fall into
several categories:

e Published and adopted national legislation;

e Government press releases, statements and reports;
e Published government schemes;

e Media reporting (both web-based and print- media);

e Other publications (e.g. European Commission publications; /NGO Annual
Reports; publications and information leaflets);

e (Case Law reporting.

Statistics, where available, were taken from published first-source material such
as Government/Other Annual Reports and published statistics from the Central
Statistics Office. Where noted, and where not possible to access original
statistical sources, data were taken from media articles based on access to
unpublished documents. Where possible, verified data have been used; where
provisional data have been included, this has been highlighted accordingly.
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In order to provide a comprehensive and reflective overview of national
legislative and other debates, a sample of core partners were contacted with
regard to input on a draft report:

e Department of Jobs, Enterprise and Innovation;

e Department of Justice and Equality;

e Department of Foreign Affairs and Trade;

e Child and Family Agency, TUSLA;

e Immigrant Council of Ireland (ICl);

e International Organization for Migration (IOM);

e Irish Refugee Council (IRC);

e Migrant Rights Centre Ireland (MRCI);

e Office of the Refugee Applications Commissioner (ORAC);

e UNHCR Ireland.

All definitions for technical terms or concepts used in the study are as per the
EMN Migration and Asylum Glossary 3.0.2

Three departments are involved in migration management in Ireland (see Figure
1).

In addition, the Child and Family Agency, TUSLA, is responsible for administration
of the care for unaccompanied third-country minors in the State and sits under
the Department of Children and Youth Affairs.

2 Available at www.emn.ie and http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_

network/glossary/index_a_en.htm.
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1.2 STRUCTURE OF ASYLUM AND MIGRATION PoLicy

1.2.1 Institutional Context

FIGURE 1 Institutions in Ireland with Responsibility for Asylum and Immigration 2015
Department of Foreign Department of Jobs, Department of Justice and Equality Office of the Refugee
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1.2.1.1 Department of Justice and Equality

The Department of Justice and Equality® is responsible for immigration
management. The minister of that Department has ultimate decision-making
powers in relation to immigration and asylum. The Garda National Immigration
Bureau (GNIB) is responsible for all immigration related to Garda (police)
operations in the State and is under the auspices of An Garda Siochdna and, in
turn, the Department of Justice and Equality. The GNIB enforces deportations and
border control, and carries out investigations related to illegal immigration and
trafficking in human beings. An Garda Siochana has personnel specifically dealing
with immigration in every Garda district, at all approved ports and airports, and
at a border control unit attached to Dundalk Garda Station.

In addition the Anti-Human Trafficking Unit* is part of the Department. Within
Ireland, in addition to the Anti-Human Trafficking Unit within the Department of

www.justice.ie.
www.justice.ie/en/JELR/Pages/WP09000005.


http://www.justice.ie/
http://www.justice.ie/en/JELR/Pages/WP09000005

Justice and Equality, there are three other dedicated units dealing with this issue;
the Human Trafficking Investigation and Co-ordination Unit in the Garda National
Immigration Bureau (GNIB), the Anti-Human Trafficking Team in the Health
Service Executive (HSE) and a specialised human trafficking legal team in the
Legal Aid Board (LAB). Dedicated personnel are assigned to deal with prosecution
of cases in the Director of Public Prosecutions (DPP) Office, as well as in the New
Communities and Asylum Seekers Unit within the Department of Social
Protection which is tasked with providing assistance to suspected victims not in
the asylum system, to assist with their transition from direct provision
accommodation to mainstream services for the duration of their temporary
residency.

The Irish Naturalisation and Immigration Service (INIS)® is responsible for
administering the statutory and administrative functions of the Minister for
Justice and Equality in relation to asylum, visa, immigration and citizenship
processing, asylum, immigration and citizenship policy and repatriation. The INIS
also brings the Reception and Integration Agency (RIA)® under its aegis. The
Reception and Integration Agency (RIA) is responsible for co-ordinating the
provision of services to persons seeking international protection.” It also co-
ordinates the provision of services such as health and education to asylum
seekers in RIA accommodation. Since 2004, it has also been responsible for
supporting the repatriation, on an ongoing basis and for the Department of Social
Protection,® of destitute nationals of the 13 new Member States which have
joined the EU since 2004. It also provides accommodation to suspected victims of
trafficking pending a determination of their case and during the 60-day recovery
and reflection period.

With regard to applications for asylum and decision-making regarding the
granting of refugee status under the 1951 Geneva Convention relating to the
status of refugees, a two-tier structure exists for asylum application processing,
consisting of the Refugee Applications Commissioner (commonly referred to as
the Office of the Refugee Applications Commissioner [ORAC]) and the Refugee
Appeals Tribunal (RAT). These bodies have responsibility for processing first-
instance asylum claims and for hearing appeals, respectively. On 14 November
2013, responsibility for processing all existing and future subsidiary protection
applications transferred from the Irish Naturalisation and Immigration Service
(INIS) to the Office of the Refugee Applications Commissioner (ORAC) under

www.inis.gov.ie.

WWwWWw.ria.gov.ie.

Direct provision provides for full board accommodation supports while a final decision is awaited by a person on their
protection or any related leave to remain application. See Parliamentary Question No. 323 (18 November 2014).
Available on www.oireachtasdebates.oireachtas.ie and www.ria.gov.ie.

www.welfare.ie.


http://www.inis.gov.ie/
http://www.ria.gov.ie/
http://www.oireachtasdebates.oireachtas.ie/
http://www.ria.gov.ie/
http://www.welfare.ie/
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Statutory Instrument No 426 of 2013, the European Union (Subsidiary Protection)
Regulations 2013. Both bodies make recommendations on asylum and subsidiary
protection applications to the Minister for Justice and Equality. Under Section
17(1) of the Refugee Act 1996 the Minister is bound to accept a positive
recommendation of refugee status but retains a residual discretion in making a
final decision on whether refugee status is refused in the case of a negative
recommendation.’ In the case of subsidiary protection recommendations, the
Minister is bound to follow their recommendations.”® Both ORAC and the
Refugee Appeals Tribunal have their own independent statutory existence. The
Department also ensures they have input into the co-ordination of asylum policy.

The International Protection Act 2015 was signed into law on the 30 December
2015. When commenced, it will provide for a single application procedure and
changes in the determination structures.'*

The Refugee Applications Commissioner is also responsible for investigating
applications by refugees to allow family members to enter and reside in the State
and for providing a report to the Minister on such applications. Applications for
family reunification from beneficiaries of subsidiary protection status are
submitted directly to the Minister for Justice and Equality for investigation and
decision.

The Refugee Documentation Centre (RDC)™

is an independent library and
research service within the Legal Aid Board." The specialised Services for Asylum
Seekers office within the Legal Aid Board also provides ‘confidential and
independent legal services’ to persons applying for asylum in Ireland. Legal aid
and advice is also provided in ‘appropriate cases’ on immigration and deportation
matters.™* Additionally, the Legal Aid Board provides legal services on certain
matters to persons identified by the Human Trafficking Investigation and Co-
ordination Unit of An Garda Siochdna as ‘potential victims’ of human trafficking

under the Criminal Law (Human Trafficking) Act 2008.

The Office for the Promotion of Migrant Integration (OPMI) also comes under the
auspices of the Department of Justice and Equality.® With a focus on the

10
11

12
13
14
15

Section 17(1) of the Refugee Act 1996.
See Regulation 20(1) and (3) of European Union (Subsidiary Protection) Regulations 2013 (S./. No 426 of 2013).

International Protection Act 2015 (Commencement) S... No 26 of 2016 and International Protection Act 2015
(Commencement) (No. 2) S.I. No 133 of 2016 were both introduced under the International Protection Act 2015 during

2016.

www.legalaidboard.ie/lab/publishing.nsf/Content/RDC.
www.legalaidboard.ie.

Ibid.

www.integration.ie.


http://www.legalaidboard.ie/lab/publishing.nsf/Content/RDC
http://www.legalaidboard.ie/
http://www.legalaidboard.ie/
http://www.integration.ie/

promotion of the integration of legal immigrants into Irish society, the OPMI has
a cross-Departmental mandate to develop, lead and co-ordinate integration
policy across government departments, agencies and services. Ireland joined the
UNHCR-led resettlement scheme in 1998. The OPMI co-ordinates the
resettlement of refugees admitted by Ireland under the Programme, as well as
the administration of EU and national funding for the promotion of migrant
integration. The Irish Refugee Protection Programme (IRPP) was approved by
Government on 10 September 2015 in response to the migration crisis. Under
this Programme, the Government confirmed that Ireland will take in up to 4,000
persons by the end of 2017 in respect of relocation and resettlement refugees.*®

1.2.1.2 Department of Jobs, Enterprise and Innovation

The Department of Jobs, Enterprise and Innovation'’ administers the
employment permit schemes under the general auspices of the Labour Affairs
Development Division:

e The Economic Migration Policy Unit contributes to the Department’s work in
formulating and implementing labour market policies by leading the
development and review of policy on economic migration and access to
employment in Ireland.

e The Employment Permits Section®® implements a skills oriented employment
permits system in order to fill those labour skills gaps which cannot be filled
through EEA supply. The Employment Permits Section processes applications
for employment permits, issues guidelines, information and procedures, and
produces online statistics on applications and permits issued.*

e The Office of Science, Technology and Innovation deals with the
administration of applications from research organisations seeking to employ
third-country national researchers pursuant to Council Directive 2005/71/EC
on a specific procedure for admitting third-country nationals for the purposes
of scientific research.

1.2.1.3 The Department of Foreign Affairs and Trade

The Department of Foreign Affairs and Trade®® has responsibility for the issuance
of visas via Irish Embassy consular services in cases where the Department of
Justice and Equality does not have a dedicated Visa Office present within the
country.”! The Department of Foreign Affairs has operative function only and is

Department of Justice and Equality (10 September 2015). ‘Ireland to accept up to 4,000 persons under Relocation and
Resettlement Programmes’. Press Release Available at: www.justice.ie.

www.djei.ie.

www.djei.ie/en/What-We-Do/Jobs-Workplace-and-Skills/Employment-Permits.

Department of Jobs, Enterprise and Innovation, April 2015.

www.dfa.ie.

See Quinn (2009) for further discussion.


http://www.justice.ie/
http://www.djei.ie/
http://www.djei.ie/en/What-We-Do/Jobs-Workplace-and-Skills/Employment-Permits
http://www.dfa.ie/
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not responsible for visa policy or decisions, which are the remit of the
Department of Justice and Equality.

Irish Aid, under the auspices of the Department of Foreign Affairs and Trade,
administers Ireland’s overseas development and humanitarian aid programme,
with a focus, in particular, on reducing poverty and hunger in countries in sub-
Saharan Africa.”

1.2.2 General Structure of the Legal System

The Irish asylum process sits outside the Court system. Immigration matters are
dealt with on an administrative basis by the Minister for Justice and Equality. In
accordance with the Constitution, justice is administered in public, in courts
established by law, with judges appointed by the President on the advice of the
Government. Independence is guaranteed in the exercise of their functions. The
Irish court system is hierarchical in nature and there are five types of courts in
Ireland which hear different types and levels of cases. In ascending hierarchical
order the five types of courts are:

e The District Court;

e The Circuit Court;

e The High Court;

e The Court of Appeal;

e The Supreme Court.

The relevance of the Courts in relation to asylum and immigration cases is
generally limited to judicial review. Judicial review focuses on assessing the
determination process through which a decision was reached to ensure that the
decision-maker made their decision properly and in accordance with the law. It
does not look to the merits or the substance of the underlying case.?

As discussed in previous reports in this series, prior to the mid-1990s Irish asylum
and immigration legislation was covered under such instruments as the Hope
Hanlon procedure, the Aliens Act 1935 (and Orders made under that Act),*
together with the relevant EU free movement Regulations and Directives® which

22
23
24
25

www.irishaid.ie.

Available at www.citizensinformation.ie.

Aliens Order 1946 (S.I. No. 395 of 1946); Aliens (Amendment) Order 1975 (S.1. No. 128 of 1975).

Relevant EU legislation included Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC on freedom of
movement for workers within the Community, 68/360/EEC on the abolition of restrictions on movement and residence
within the Community for workers of Member States and their families, 72/194/EEC on the right of citizens of the Union
and their family members to move and reside freely within the territory of the Member States, 73/148/EEC on the


http://www.irishaid.ie/
http://www.citizensinformation.ie/

came into effect in Ireland after it joined the European Union in 1973. Following a
sharp rise in immigration flows from the mid-1990s, several pieces of legislation
were introduced to deal with immigration and asylum issues in Ireland.

Regarding domestic legislation dealing with refugees and asylum seekers, the
most notable piece of legislation is the Refugee Act 1996, as amended. In
addition, the European Communities (Eligibility for Protection) Regulations 2006
(S.1. No. 518 of 2006) seeks to ensure compliance with EU Directive 2004/83/EC.%

The European Union (Subsidiary Protection) Regulations 2013 (S.l. 426 of 2013)
amended S.I. 518 of 2006. The 2013 Regulations were made following the
judgement in the ‘MM’ case” and provided for, amongst other things, the
transfer of responsibility for the processing of subsidiary protection applications
from the Minister for Justice and Equality to the Office of the Refugee
Applications Commissioner. The 2013 Regulations were amended by the
European Union (Subsidiary Protection)(Amendment) Regulations 2015 (S.I. No.
426 0Of 2015) following judgment in the CJEU case HN v. Minister for Justice,
Equality and Law Reform, Ireland and the Attorney General Case C-604/12. The
new Regulations came into effect on 20 April 2015 and give statutory effect to
arrangements which were already in operation at ORAC since the 14 of
November 2013:

e Any person who makes a new application for refugee status may also make a
concurrent application for subsidiary protection to ORAC;,

e Any person who currently has a pending application for refugee status may
submit an application for subsidiary protection to ORAC.

Ireland is also a signatory to the ‘Dublin Convention’, and is subject to the ‘Dublin
Regulation” which determines the EU Member State responsible for processing
asylum applications made in the EU. Regulation 604/2013%® (‘the Dublin I
Regulation’) came into force on 29 June 2013. The European Union (Dublin

26

27
28

abolition of restrictions on movement and residence within the Community for nationals of Member States with regard
to establishment and the provision of services, 75/34/EEC concerning the right of nationals of a Member State to
remain in the territory of another Member State after having pursued therein an activity in a self-employed capacity,
90/364/EEC on the right of residence, 90/365/EEC on the right of residence for employees and self-employed persons
who have ceased their occupational activity, and 93/96/EEC on the right of residence for students.

Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third-country
nationals or stateless persons as refugees or as persons who otherwise need international protection and the content of
the protection granted. Quinn (2009) discusses both current and past development of legislation in great detail.

(Case C-277/11) MM v. Minister for Justice [2012] ECR 1-744.

Regulation (EU) No 604/2013 (Dublin Il Regulation) lays down the criteria and mechanisms for determining the
Member State responsible for examining an application for international protection lodged in one of the Member
States by a third-country national or a stateless person. See EMN Asylum and Migration Glossary 3.0. Available at
www.emn.ie.
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System) Regulations 2014 were adopted for the purpose of giving further effect
to the Dublin Il Regulation.

S.I. No. 310 of 2008 amended the European Communities (Free Movement of
Persons)(No. 2) Regulations 2006 (S.Il. No. 656 of 2006) following the Metock
judgment of the European Court of Justice (ECJ). The European Community (Free
Movement of Persons) Regulations 2015 (S.I. No. 548 of 2015) were signed into
law on 1 December 2015 and give further effect to Directive 2004/38/EC (‘Free
Movement Directive).

Domestic immigration law in Ireland is based on various pieces of legislation
including the Aliens Act 1935 and Orders made under it; the lllegal Immigrants
(Trafficking) Act 2000; and the Immigration Acts 1999, 2003 and 2004.%

Regarding the situation of Ireland concerning an ‘opt-in’ provision regarding EU
measures in asylum and migration, under the terms of the Protocol on the
position of the United Kingdom and Ireland annexed to the Treaty on the
European Union and to the Treaty on the Functioning of the European Union,
Ireland does not take part in the adoption by the Council of proposed measures
pursuant to Title V of the TFEU unless it decides to participate in the measure
pursuant to a motion of the Houses of the Oireachtas. Under Declaration number
56 to the TFEU, Ireland has declared its

firm intention to exercise its right under Article 3 of the Protocol on
the position of the United Kingdom and Ireland in respect of the
area of freedom, security and justice to take part in the adoption of
measures pursuant to Title V of Part Three of the Treaty on the
Functioning of the European Union to the maximum extent it deems
possible.*

29
30

See Quinn (2009) for further discussion on this issue, particularly legislative development.

Declaration by Ireland on Article 3 of the Protocol on the position of the United Kingdom and Ireland in respect of the
area of freedom, security and justice (TFEU). Ireland also ‘affirms its commitment to the Union as an area of freedom,
security and justice respecting fundamental rights and the different legal systems and traditions of the Member States
within which citizens are provided with a high level of safety’. An example is Ireland’s participation in Council Directive
2005/71/EC (‘the Researchers’ Directive’).
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Legislative and Statistical Context

2.1

LEGISLATION

Several pieces of legislation relevant to the migration and international

protection arena were introduced in 2015.

Relevant Acts of the Oireachtas were the International Protection Act 2015, the
Prisons Act 2015 and the Workplace Relations Act 2015.

Relevant statutory instruments included the following:

Freedom of Information Act 2014 (Effective date for certain bodies) Order
2015 (S.1. No. 148 of 2015);

European Union (Subsidiary Protection)(Amendment) Regulations 2015 (S.I.
No. 137 of 2015);

European Community (Free Movement of Persons) Regulations 2015 (S.I. No.
548 of 2015);

Immigration Act 2004 (Visas)(Amendment) Order 2015 (S.I. No. 175 of 2015);
Immigration Act 2004 (Visas)(Amendment) Order 2015 (S.I. No. 513 of 2015);

Employment Permits (Trusted Partner) Regulations 2015 (S.I. No. 172 of
2015);

National Minimum Wage Order 2015 (S.I. No. 442 of 2015);

Immigration Act 2004 (Student Probationary Extension)(Giving of
Permission)(Fee) Regulations 2015 (S.I. No. 133 of 2015).
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2.2 IRELAND’S REPORTING UNDER UNITED NATIONS INSTRUMENTS

2.2.1 International Covenant on Economic, Social and Cultural Rights
(ICESC) Periodic Review

During 2015, Ireland made its third appearance before the Committee on
Economic Social and Cultural Rights (CESCR) in its Periodic Examination of
Ireland’s compliance with the Covenant on Economic Social and Cultural Rights.

The Committee issued a series of questions to Ireland on its compliance with its
obligations under the Covenant®' to which the Government responded in April
2015.% Oral examination hearings took place in June 2015.%

Much of the focus in this review was on examining the recession in Ireland from
2008 and the impact of austerity policies in responding to the economic and
financial crises within that period. Of most relevance to this report is the
examination of areas of relevance to the treatment of migrants and asylum
seekers in the State; mainly in relation to access to housing and the effect of the
Habitual Residence Condition (HRC)** on social welfare entitlements.*

The Committee asked Ireland to comment on whether or not consideration
would be given to review the HRC ‘with a view to eliminating its discriminatory
impact on vulnerable persons, such as victims of domestic violence, asylum

'3 1t also asked for clarification of measures to ensure

seekers and Travellers.
adequate accommodation for asylum seekers and to ensure that migrants are not

discriminated against in accessing housing.>’

In its reply to the List of Issues, the State informed the Committee that it had no
plans to review the application of the HRC. In relation to asylum seekers
specifically, the State outlined its position that, as asylum seekers reside in the

31

32

33

34

35

36

37

UN Committee on Economic Social and Cultural Rights (17 December 2014). List of Issues in relation to the third
periodic report of Ireland UN Doc. E/C.12/IRL/Q/3 Available at: www.ohchr.org.

UN Committee on Economic Social and Cultural Rights (8 April 2015). List of Issues in relation to the third periodic
report of Ireland Reply of Ireland to the list of issues UN Doc. E/C.12/IRL/Q/3/Add.1 Available at: www.ohchr.org

UN Committee on Economic Social and Cultural Rights (8 June 2015). Summary record of the 32" meeting UN Doc.
E/C.12/2015/SR.32 and UN Committee on Economic Social and Cultural Rights (8 June 2015). Summary record of the
33 meeting UN Doc. E/C.12/2015/SR.33 Available at: www.ohchr.org.

Habitual Residence Condition (HRC) is a condition which applicants must satisfy for certain social welfare payments and
Child Benefit. Habitual Residence means you are residing in Ireland and have proven close links to the State. Source:
Department of Social Protection (February 2016). SW 108: Habitual Residence Condition Available at: www.welfare.ie.
Article 9, the right to social security and Article 11, the right to an adequate standard of living.

UN Committee on Economic Social and Cultural Rights (17 December 2014) List of Issues in relation to the third periodic
report of Ireland UN Doc. E/C.12/IRL/Q/3 paragraph 14. Available at: www.ochr.org.

Ibid., paragraph 17.
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State on a temporary basis pending the outcome of their application for asylum,
they could not be considered to be habitually resident. The State also informed
the Committee that the biggest problem with social assistance payments to
victims of domestic violence was not the HRC but the right to reside in Ireland.
The Department of Justice and Equality has commenced issuing ‘Stamp 4’
residence permissions to victims of domestic violence whose residence
entitlement is based on their relationship with the perpetrator of domestic
violence. This permission allows the victim to reside and work independently. The
State therefore argued that once the person had resided for some time and had
formed an attachment to the country, there should be no difficulty with the
habitual residence condition.*®

The current policy of accommodating asylum seekers in direct provision
accommodation was set out in the Irish response and the response also reported
on the Working Group which was to report to Government on improvements in
the system. The response also stated that the proposed International Protection
Bill would streamline existing arrangements, thus reducing the length of time
applicants spend in direct provision accommodation.*

The Irish Human Rights and Equality Commission (IHREC) reported to the
Committee®® and civil society produced a Parallel Report.**

The IHREC also raised concerns about the Habitual Residence Condition (with
regard to its impact on migrants, asylum seekers, victims of domestic violence)*
and living conditions in direct provision accommodation, including that families
should not be accommodated in direct provision centres.®

The IHREC report also made recommendations in relation to forced labour and
trafficking including calling for the State to put in place a statutory scheme for the
identification and protection of alleged victims of trafficking in line with EU

38

39
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41
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UN Committee on Economic Social and Cultural Rights (8 April 2015) List of Issues in relation to the third periodic report
of Ireland. Reply of Ireland to the list of issues UN Doc. E/C.12/IRL/Q/3/Add.1, paragraph 55. Available at:
www.ochr.org.

Ibid., paragraphs 79 and 80.

Irish Human Rights and Equality Commission (May 2015). Ireland and the International Covenant on Economic, Social
and Cultural Rights. Report to UN Committee on Economic, Social and Cultural Rights on Ireland’s third periodic review.
Available at: www.ihrec.ie.

FLAC (May 2015). Our Voice, our rights: An Update to the Civil Society Parallel Report in response to Ireland’s Third
Report under the International Covenant on Economic, Social & Cultural Rights Available: www.flac.ie.

Irish Human Rights and Equality Commission (May 2015). Ireland and the International Covenant on Economic, Social
and Cultural Rights. Report to UN Committee on Economic, Social and Cultural Rights on Ireland’s third periodic review
Available at: www.ihrec.ie, Section 7.1.

Ibid., Section 9.1.3.
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Directive 2011/36/EU.** In relation to unaccompanied minors, the report
recommended that the State consider extending aftercare provision for aged-out
separated children and for the ongoing review of the Joint Protocol between the
Gardai and Health Service Executive in relation to missing separated children.*

The IHREC report also regretted the lapse of the National Action Plan Against
Racism 2005-2008 and the closure of the National Consultative Committee on
Racism and Interculturalism (NCCRI) in 2008.%° The report recommended for the
new Integration Strategy to combine elements of both the National Action Plan
against Racism and the previous integration strategy to promote positive social
inclusion measures to combat racism, intolerance and xenophobia and for an
appropriate body to monitor such incidents and gather the data to inform
evidence based policy responses.”’

The updated Our Voice, Our Rights parallel report from civil society to the
CESCR™ also highlighted the difficulties for migrant victims of domestic violence
in accessing social welfare supports due to the application of the Habitual
Residence Condition.*® The report’s recommendations also included calling for
the introduction of an earned regularisation scheme for undocumented
migrants,®® for the State to opt in to the recast Reception Conditions Directive
(2013/33/EU)*! and for the introduction of ethnic identifiers in data collection to
inform policy development by the State.>

In its concluding observations, the Committee recommended a review of the
Habitual Residence Condition, in particular in relation to how it impacts on access
to social security for vulnerable groups.> The Committee also recommended that
living conditions in direct provision centres be improved and that the State take
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Irish Human Rights and Equality Commission (May 2015). Ireland and the International Covenant on Economic, Social
and Cultural Rights. Report to UN Committee on Economic, Social and Cultural Rights on Ireland’s third periodic review
Available at: www.ihrec.ie, Section 6.3.

Ibid., Section 8.5.1.

The IHREC noted that it is currently charged with promoting interculturalism, however the IHREC ‘does not consider
itself to be the appropriate body to monitor racist incidents and calls for an appropriate mechanism to be established’
Irish Human Rights and Equality Commission (May 2015). Submission to the Committee on Economic, Social and
Cultural Rights on the Examination of Ireland’s Third Periodic Report under the International Covenant on Economic,
Social and Cultural Rights Available at: www.ihrec.ie.

Ibid., Section 4.3.

FLAC (May 2015). Our Voice, Our Rights: An Update to the Civil Society Parallel Report in response to Ireland’s Third
Report under the International Covenant on Economic, Social & Cultural Rights Available at: www.flac.ie.

Ibid., Section 9.1.1.

Ibid., Section 7.

Ibid., Section 11.4.

In relation to health and education. Ibid. Sections 12 and 13.

UN Committee on Economic Social and Cultural Rights (8 July 2015). Concluding observations on third periodic report of
Ireland UN Doc. E/C.12/IRL/CO/3, paragraph 21. Available at: www.ohchr.org.
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steps to improve reception conditions for asylum seekers with a view to ensuring
their economic, social and cultural rights.54

2.2.2 Second Cycle of the Universal Periodic Review

The first cycle of the UN’s Universal Periodic Review (UPR) of Ireland took place in
2011 with the second cycle hearing due to take place in May 2016. Ireland
submitted an Interim Report on the Universal Periodic Review in February 2014.%
Preparations for the second cycle examination were undertaken during 2015 by
both the State and civil society actors. The focus of the second and subsequent
cycles of the UPR is to review the ‘implementation of accepted recommendations
and the developments of the human rights situations in the State under review’
as decided by a resolution of the UN Human Rights Committee in April 2011.°

The Interdepartmental Committee on the UPR was reconvened in June 2015’
and the Department of Justice and Equality sought written submissions in
October in relation to the preparation of the Irish National Report under the
second cycle of the UPR process from civil society and interested stakeholders.>®
This was followed by a public consultation meeting in November to discuss these
submissions.* The issues raised were similar to those raised in the civil society
submissions to the UN Human Rights Council in September.*

Many similar issues as those highlighted during the third periodic report of the
ICESC were raised in the stakeholder submissions to the Human Rights Council.®*
These included the need for a robust monitoring mechanism to address racial

discrimination, review of existing legal framework in regard to racially motivated
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UN Committee on Economic Social and Cultural Rights (8 July 2015). Concluding observations on third periodic report of
Ireland UN Doc. E/C.12/IRL/CO/3, paragraph 14. Available at: www.ohchr.org.

Universal Period Review Ireland National Interim Report (February 2014). Available at www.upr.ie.

Human Rights Council (April 2011). Resolution 16/21: Review of the work and functioning of the Human Rights Council
UN Doc. A/HRC/RES/16/21 Available at www.ohchr.org.

During the first review under the UPR, the Government established an interdepartmental working group, supported by
the Department of Justice and Equality. A dedicated website www.upr.ie was launched which provided information on
the UPR process and facilitated the making of submissions.

Department of Justice and Equality (7 October 2015) ‘Minister for Equality announces details of consultation processes
on human rights in Ireland’ Press Release Available on www.justice.ie.

Department of Justice and Equality (November 2015) Report of the issues raised at UPR public and civil society
consultation meeting.

These contributions included:

Irish Human Rights and Equality Commission (September 2015) Irish Human Rights and Equality Commission
Submission to the Second Cycle on Universal Periodic Review Available at www.ihrec.ie.

Immigrant Council of Ireland et al. (September 2015). Joint Submission to the Human Rights Council at the 25™ Session
of the Universal Periodic Review Available at: www.statelessness.eu.

Your Rights, Right Now (September 2015). Submission by the Irish Civil Society Coalition, Your Rights, Right Now for the
25" Session of the UPR Working Group April/May 2016 Available at: www.rightsnow.ie.

Summary of 49 stakeholder submissions. This covered both the submission of the national human rights body IHREC
and submissions by other stakeholders, including civil society. United Nations General Assembly (23 February 2016).
Summary prepared by the Office of the UN High Commissioner for Human Rights in accordance with paragraph 15(c) of
the annex to Human Rights Council resolution 5/1 and paragraph 5 of the annex to Council resolution 16/21 UN doc.
A/HRC/WG.6/25/IRL/3. Available at www.ohchr.org.
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crime; problems with the interpretation of the Habitual Residence Condition for
access to social security payments and calls to implement an earned
regularisation scheme for undocumented migrants and issues with the direct
provision accommodation system. The discretionary nature of the wider
immigration and residence system in Ireland and the lack of comprehensive legal
reform was also noted.® Issues within the direct provision system and the asylum
determination process were also raised.

The issue of statelessness had not been raised in the first cycle of the UPR and as
such, no specific recommendation in relation to statelessness had been made. A
joint submission by the Immigrant Council of Ireland, the Institute on
Statelessness and Inclusion and the European Network on Statelessness to the
Human Rights Council sought to highlight the issue to add it to the deliberations
of the second cycle. They recommended for Ireland to fully incorporate the
relevant instruments into national law, to collect statistics in relation to the
numbers of persons affected by statelessness and for the State to adopt a formal
statelessness determination procedure.®

The Irish National Report was submitted to the UN Human Rights Council in
February 2016.

2.2.3 Examination under the UN Convention on the Rights of the Child

During 2015, the State, national human rights bodies® and civil society
stakeholders® participated in the preliminary stages of the examination under
the Convention on the Rights of the Child. In July 2015, the Committee on the
Convention on the Rights of the Child issued its List of Issues in relation to the
combined third and fourth reports of Ireland.®® Among the issues listed for
response were a number of questions of relevance to the treatment of migrant
and protection seeking children within the State, including access to independent
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Immigrant Council of Ireland (September 2015). Universal Periodic Review: Ireland Submission by the Immigrant Council
of Ireland to the Human Rights Council at the 25™ Session of the Universal Periodic Review, paragraph 8. Available at:
www.immigrantcouncil.ie.

Immigrant Council of Ireland et al. (September 2015). Joint Submission to the Human Rights Council at the 25™ Session
of the Universal Period Review Available at: www.statelessness.eu.

Irish Human Rights and Equality Commission (December 2015). Ireland and the United Nations Convention on the
Rights of the Child. Report by the Irish Human Rights and Equality Commission to the UN Committee on the Rights of the
Child on Ireland’s combined third and fourth periodic reports. Available at: www.ihrec.ie; Ombudsman for Children
(April 2015). Report of the Ombudsman for Children to the UN Committee on the Rights of the Child on Ireland’s
consolidated Third and Fourth Report to the Committee. Available at www.oco.ie; Ombudsman for Children (December
2015). Supplementary Submission by the Ombudsman for Children to the UN Committee on the Rights of the Child
further of the Replies of Ireland to the Committee’s List of Issues concerning Ireland’s combined Third and Fourth
Periodic Reports Available at www.oco.ie.

Children’s Rights Alliance (September 2015). Are we there yet? Parallel Report to Ireland’s Third and Fourth Periodic
Report under the UN Convention on the Rights of the Child Available at: www.childrensrights.ie; Children’s Rights
Alliance (December 2015). Submission on the Replies of Ireland to the List of Issues Available at: www.childrensrights.ie.
UN Committee on the Rights of the Child (15 July 2015). List of Issues in relation to the combined third and fourth
reports of Ireland CRC/C/IRL/Q/3-4 Available at www.ohchr.org.
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complaints mechanisms on issues related to asylum, immigration, naturalisation
citizenship, access to independent legal advice for asylum seekers, measures
taken to ensure that unaccompanied minors in an irregular migration situation
are not left stateless or in a situation of legal ambiguity as regards their migration
status upon attaining the age of majority and the impact of austerity measures
and the operation of the Habitual Residence Condition (HRC) on children from a
migrant background. There was also a specific question on the direct provision
system and its impact on children.

The lIrish reply to the List of Questions, submitted in October 2015, outlined the
State’s various complaints mechanisms and the welfare measures designed to
mitigate the impact of austerity policies on children.®’ It provided an overview of
the HRC which is used for determining access to social protection schemes,
noting that the policy does not apply to ascertaining eligibility for health
services.®® Details on planned consultations by the Department of Children and
Youth Affairs in cooperation with the Reception and Integration Agency with
children living in direct provision were also included in the submission.

The impact of the HRC on ethnic minority children was among the issues
discussed in a number of the human rights bodies and civil society contributions,
particularly in relation to Child Benefit.*® The Children’s Rights Alliance noted that
the use of the HRC in this manner excludes, by their estimation, over 10,000
children from Child Benefit payments due to their parents’ immigration status or
migration history.”

The hearings took place in January 2016.

2.3 PoPULATION AND MIGRATION ESTIMATES 2016

Central Statistics Office (CSO) figures in the Population and Migration Estimates
2016 show an overall increase in the population which brings the population

67

68

69

70

UN Committee on the Rights of the Child (15 July 2015). List of Issues in relation to the combined third and fourth
reports of Ireland Replies of Ireland to the list of issues CRC/C/IRL/Q/3-4/Add.1 Available at www.ohchr.org.

Entitlement to health services, including primary health services, is primarily based on means and being ordinarily
resident in the State (a person is ordinarily resident if he/she is living in Ireland and has lived here, or intends to live
here, for at least one year). Committee on the Rights of the Child (15 July 2015). List of Issues in relation to the
combined third and fourth reports of Ireland Replies of Ireland to the list of issues CRC/C/IRL/Q/3-4/Add.1 Available at
www.ohchr.org.

Child Benefit is not a social welfare entitlement but rather a non-means tested ‘universal’ payment which is not reliant
on parents making social insurance contributions in order to receive it. See www.welfare.ie.

Children’s Rights Alliance (December 2015). Submission on the Replies of Ireland to the List of Issues Available at:
www.childrensrights.ie.
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estimate to 4.67 million for the year to April 2016.”" This was due to the
combined natural increase of the population together with net inward migration
for the first time since 2009 which led to an overall increase in the population of
38,400.

FIGURE 2 Gross and Net Migration, Ireland 2000-2016
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Figure 2 shows gross and net migration for Ireland from 2000 to end April 2016.
The overall migration flows among non-EU nationals was represented strongly in
the overall figures, as they accounted for 40.1 per cent of total immigrants
(31,800) and 24.3 per cent of total emigrants (18,500). This resulted in an overall
net inward migration figure of 13,300 for non-EU nationals.””

. Preliminary results from the 2016 Census of Population show a population of 4.76 million, a difference of 84,000 from

the population estimates. The CSO plans to revise the usual residence estimates for 2012-2016 following the release of
the final detailed Census results in 2017.

2 Central Statistics Office (2016). Population and Migration Estimates. Available at www.cso.ie.
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FIGURE 3 Estimated Immigration to Ireland, 2006-2016
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The estimated total number of immigrants entering Ireland increased year-on-
year to 79,300 in the 12 months to April 2016 from 69,300 in April 2015, an
increase of 14.4 per cent (see Figure 3). The largest group of immigrants during
this period were non-EU nationals (31,800) followed by returning Irish nationals
(21,100). Compared to the April 2015 figure, returning Irish nationals increased
by 74.4 per cent (9,000) in the year to April 2016.
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FIGURE 4 Estimated Emigration from Ireland, 2006-2016
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Whilst there has been an overall drop in the numbers of people emigrating from
Ireland year-on-year (see Figure 4), the number of non-EU nationals emigrating
from Ireland continues to increase from an estimated 17,700 in April 2015 to
18,500 in April 2016, an increase of 4.5 per cent. Irish nationals remained the
largest category of emigrants, accounting for 41.7 per cent of persons emigrating
(31,800). However, it was a slight decrease on the 35,300 Irish nationals who
emigrated in the year to April 2015. Overall, there was a decrease of 5.8 per cent
in the numbers of persons emigrating in the period April 2015 to April 2016.
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International Protection

3.1 INTERNATIONAL PROTECTION PROCEDURES

3.1.1 International Protection Statistics

During 2015, a total of 3,276 applications for refugee status were submitted to
the Office of the Refugee Applications Commissioner (ORAC). This was the
highest number of applications since 2008 and a marked increase of 126 per cent
on 2014 figures when 1,448 applications were made.

A total of 1,552 cases were finalised during the course of the year with 2,582
cases awaiting completion by the end of 2015, as compared with 743 cases
awaiting completion at the end of 2014. The majority of cases awaiting
completion at the end of 2015 had been with ORAC for less than six months.” Of
the cases processed during the year, a total of 152 positive recommendations
were made at first instance by ORAC.”

There was an increase in the numbers of applications which were deemed
withdrawn in 2015 with 319 applications deemed to be withdrawn compared to
189 applications in 2014, an increase of 68 per cent.”

When cases which were processed under the Dublin Regulation are excluded,
around 150 applicants were recognised as refugees at first instance by ORAC
during the year which corresponds to 12.3 per cent of recommendations.”®

The main countries of origin for first instance applicants for refugee status in
2015 were Pakistan (41.3 per cent), Bangladesh (8.7 per cent), Albania (6.5 per
cent), Nigeria (5.7 per cent) and India (4.4 per cent).
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Office of the Refugee Applications Commissioner (2016). Annual Report 2015. Available at www.orac.ie.
Office of the Refugee Applications Commissioner (December 2015). Monthly Statistical Report December 2015.
Available at www.orac.ie.

Office of the Refugee Applications Commissioner (2016). Annual Report 2015. Available at www.orac.ie.

Ibid.
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FIGURE 5 Asylum Applications by Top Five Nationalities, 2015
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As shown in Figure 5, there was a marked increase year-on-year in the numbers
of applications submitted by those of Pakistani nationality with 1,352 applications
submitted in 2015 compared with 292 applications made in 2014. There was also
an increase in the numbers of applications from Bangladeshi nationals with 286
applications submitted in 2015 compared to the 99 applications made in 2014. It
was noted by the Commissioner, that the majority of Pakistani and Bangladeshi
applicants had previously been resident in the United Kingdom.”’

Throughout the year, some 759 new appeals in relation to refugee status’® were
submitted to the Refugee Appeals Tribunal. A total of 697 appeals in relation to
applications for refugee status were completed by the Tribunal during the year.
Decisions were issued in 487 cases, with ORAC’s original recommendation
affirmed in 305 cases, an affirmation rate of 63 per cent.

As shown in Figure 6, the countries of origin at appeal stage,” were broadly
similar to those at first instance, with Nigeria (20 per cent), Pakistan (14 per cent),
Albania (8 per cent), DR Congo (6 per cent) and Bangladesh (5 per cent) as the top
five countries of origin.*

77 Office of the Refugee Applications Commissioner (2016). Annual Report 2015. Available at www.orac.ie.

These figures include both substantive 15-day and accelerated appeals. Refugee Appeals Tribunal (2016). Annual
Report 2015. Available at www.refappeal.ie.

For both substantive 15-day and accelerated appeals.

Refugee Appeals Tribunal (2016). Annual Report 2015. Available at www.refappeal.ie.
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FIGURE 6 Asylum Appeals Lodged by Top Five Nationalities, 2015
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From the date of application, applications for refugee status examined by ORAC
under the Ministerial Prioritisation Directive (from the only designated safe
country of origin, South Africa)®" were processed within a median time of 10.8
weeks with all other cases processed within a median time of 29 weeks. The
increase in timelines compared to 2014 (where cases were processed in 4.4 and
15.3 weeks respectively) was due to the increase in the number of applications
during the year. The Tribunal processed cases classified as substantive 15-day
appeals within an approximate processing time of 69 weeks and within 77 weeks
for cases processed as accelerated appeals.®

Under the Dublin Regulation,83 which establishes the criteria and mechanisms for
determining the Member State responsible for examining an application for
international protection, 149 formal requests to take responsibility for
applications were received by Ireland from other Dublin Il Regulation Member
States®® during 2015, including both ‘take back’ and ‘take charge’ requests.®
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A total of 53 cases were processed under the Ministerial Prioritisation Directive.

Refugee Appeals Tribunal (2016). Annual Report 2015. Available at www.refappeal.ie.

Regulation (EU) No 604/2013 (Dublin lll Regulation) which lays down the criteria and mechanism for determining the
Member State responsible for examining an application for international protection lodged in one of the Member
States by a third-country national or a stateless person. See EMN Asylum and Migration Glossary 3.0. Available at
www.emn.ie.

‘Dublin’” Member States are all EU Member States plus Norway, Iceland, Switzerland and Liechtenstein.

An example of a “take charge” request is where another Member State has issued the applicant with a visa, residence
permission or a work permit, or the applicant has irregularly crossed the border of another Member State. A “take
back” request may be made where an application has been made in another Member State and is not yet finalised, an
application has been withdrawn or rejected in another Member State. See www.orac.ie
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Ireland accepted 109 requests during the year *

which represented an
acceptance rate of just over 70 per cent.?’ Ireland made a total of 617 formal
requests® to other Dublin Il Regulation Member States in 2015. A total of 479%
formal requests from Ireland were accepted during the year, an acceptance rate
of 82 per cent. A total of 52 transfers into Ireland and 19 transfers out of Ireland

were completed under the Regulation during the year.

The Tribunal received 171 appeals in relation to the Dublin Regulation during the
year. This was a marked increase on the 15 appeals which had been submitted in
2014. It should be noted that 80 per cent of Dublin Regulation appeals were
submitted by Pakistani and Bangladeshi nationals (being 62 per cent and 18 per
cent of all appeals respectively). The Tribunal completed 45 appeals® in relation
to ORAC’s recommendation under the Regulation. A total of 29 decisions were
issued during the year, all affirming ORAC’s recommendation.”

As regards subsidiary protection applications, 1,480 cases were completed during
the year by ORAC. A total of 609 applications were awaiting finalisation by year
end, down from 1,792 cases which were on hand at the start of the year.
Throughout the year, some 297 new applications for subsidiary protection were
submitted. During the year, 680 applications were refused, 181 applications were
granted and 619 cases were closed for various reasons.”

Figure 7 shows the main countries of origin for subsidiary protection applicants at
first instance were Pakistan (17.2 per cent), Nigeria (16.8 per cent), Zimbabwe
(8.1 per cent), Malawi (6.4 per cent) and Algeria (4.7 per cent).”
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The replies to formal requests made in 2015 include replies to a number of requests received in 2014. Office of the

Refugee Applications Commissioner (2016). Annual Report 2015. Available at www.orac.ie.
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The total of 149 requests includes 119 ‘take back’ and 30 ‘take charge’ requests. Office of the Refugee Applications

Commissioner (2016). Annual Report 2015. Available at www.orac.ie.
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The total of 617 requests includes 204 ‘take back’ and 413 ‘take charge’ requests. Office of the Refugee Applications

Commissioner (2016). Annual Report 2015. Available at www.orac.ie.
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This figure also includes replies to requests made in 2014.

Completed appeals include cases withdrawn.

Refugee Appeals Tribunal (2016) Annual Report 2015 Available at: www.refappeal.ie.
This included 256 cases voluntarily withdrawn, 321 cases deemed withdrawn and 42 cases closed due to the applicant

being declared as a refugee or naturalising as a Irish citizen.
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Office of the Refugee Applications Commissioner (2016). Annual Report 2015. Available at www.orac.ie.
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FIGURE 7 Subsidiary Protection Applications by Top Five Nationalities, 2015
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During the year, a total of 456 appeals in relation to subsidiary protection were
submitted to the Tribunal. Decisions were issued in 124 cases, with the original
recommendation of ORAC affirmed in 82 cases. Overall 273 appeals were
completed during the year and 442 subsidiary protection cases were on hand by

year end.”

At the appeal stage, as shown in Figure 8, the countries of origin were broadly
similar, with Pakistan (12 per cent), Zimbabwe (11 per cent), Nigeria (10 per
cent), Albania (7 per cent) and DR Congo (7 per cent) among the top five
countries of origin.”

9 Refugee Appeals Tribunal (2016). Annual Report 2015. Available at www.refappeal.ie.

% \bid.
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FIGURE 8 Subsidiary Protection Appeals Lodged by Top Five Nationalities, 2015

DR Congo
31

Zimbabwe
50
Nigeria
44

Total 456

Source:  Refugee Appeals Tribunal (2016). Annual Report 2015. Available at www.refappeal.ie.

A total of 1,282 persons were granted leave to remain under Section 3(6) of the
Immigration Act 1999 in 2015 and of these 1,196 were failed asylum seekers.’®

In relation to the numbers accommodated within direct provision, the Reception
and Integration Agency reported at year end a total of 4,696 person’s resident
within 35 centres across the country.”’

There was an increase of 63 per cent in 2015 in the number of applications

% 272 applications for family

submitted to ORAC for family reunification.
reunification were submitted by persons with refugee status during the year. The
top five nationalities of applicants were Somalia, Iraq, Syria, Afghanistan and

Sudan.”

3.2 JupICIAL REVIEW

A significant decrease in waiting time was reported by the Courts Service in
relation to obtaining leave from the High Court to review seek judicial review of
asylum decisions.'® Over a two-year period to end 2015, there had been a
decrease from 30 months to six months for these types of decisions. The waiting
time once leave is granted by the High Court was reported as being four months.

*®Irish Naturalisation and Immigration Service, August 2016.

Reception and Integration Agency (2015). Monthly Statistics Report December 2015. Available at www.ria.gov.ie.
Office of the Refugee Applications Commissioner (2016). Annual Report 2015. Available at www.orac.ie.
Reception and Integration Agency (2015). Monthly Statistics Report December 2015. Available at www.ria.gov.ie.
Courts Service (2016). Courts Service Annual Report 2015. Available on www.courts.ie.
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During the year, 164 judicial review applications were submitted to the High
Court, a decrease of 12 per cent from the number of judicial review applications
in 2014. Of the asylum related cases on hand before the High Court in 2015, 349
of these were resolved by the High Court with 306 cases being settled out of
court with orders'® being made in 941 cases. Asylum related judicial reviews
before the Court remained at similar levels as in 2014 at 23 per cent of all judicial
review applications before the High Court (22 per cent in 2014).

The Court of Appeal received 16 new asylum related cases during the year with
nine cases determined and one case withdrawn during the year. The Court of
Appeal also had 42 asylum related cases pending before it which had been

12 The Supreme Court issued

transferred from the Supreme Court.
determinations in relation to 35 asylum related judicial review cases on appeal
from the High Court (legacy cases from prior to the establishment of the Court of

Appeal).

At the time of publication of the Working Group Report on Improvements to the
Protection Process, it was reported that judicial reviews in relation to

approximately 400 persons were currently before the courts.'®

3.3 AsyLum Policy

An overview of asylum policy-related developments was given by the (acting)
Secretary General of the Department of Justice and Equality in his presentation to
the Public Accounts Committee on the 2014 Report of the Comptroller and
Auditor General on the Justice Votes, which took place in November 2015.'* The
discussion covered changes to the international protection determination process
planned to be implemented through the International Protection Bill and the
aims of the proposed changes, in particular in relation to streamlining and
speeding up the application process. The growth in the number of asylum
applications, the recognition rate of applicants and the options regarding those
who are unsuccessful in their claims were also raised by the Committee.
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Orders made during the year included: Liberty to apply for judicial review (granted or refused); Interim Orders and
Final Orders (relief granted or refused, miscellaneous or struck out).

These cases had been initiated before the Supreme Court prior to the establishment of the Court of Appeal on
28 October 2014 but had not yet been fully or partly heard prior to the Court of Appeal establishment date and were
transferred to the Court of Appeal for determination. These cases are known as Article 64 cases.

Department of Justice and Equality (June 2015). Working Group Report to Government on Improvements to the
Protection Process including Direct Provision and supports to Asylum Seekers, Final Report, Available at: www.justice.ie.
Public Accounts Committee (5 November 2015). Annual Report and Appropriation Accounts of the Comptroller and
Auditor General 2014, Vote 21: Prisons, Vote 24: Department of Justice and Equality, Chapter 9: Development of Prison
Accommodation in Dublin Houses of the Oireachtas. Available at: www.oireachtasdebates.oireachtas.ie.
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One issue raised by the Committee was the position of persons who had been
within the asylum determination process for an extended period. The
Department explained the European context to this issue and that, at EU level,
there is a political consensus that there should not be general regularisation
schemes. Ireland, like other EU countries, makes decisions on a case-by-case
basis.*”

The Joint Oireachtas Committee on Public Service Oversight and Petitions
1% in May 2015 which considered if the remit of the
Ombudsman should be extended to include the direct provision accommodation

published a report

System.'”’

In preparation of the report, the Joint Committee conducted a number of public
hearings, sought submissions from relevant NGOs, and members of the Joint
Committee visited four direct provision centres. In the Report, the Joint
Committee noted the comments of the Ombudsman in relation to the constraint
on her jurisdiction that;

nearly every publicly funded organisation in the State now has a
right to an independent, impartial and free investigation of their
complaint by my Office.... | remain prohibited from investigation of
actions taken in ‘the administration of law relating to immigration

or naturalisation’,**®

The Ombudsman for Children, in his appearance before the Joint Committee on
11 March 2015, had also stated his belief that the exclusion from the remit of his
Office in relation to immigration and asylum related only to decisions on status,
and that ‘issues regarding accommodation, administrative processes and internal
complaint handling are in remit.’ He called for ‘clear unambiguous access for

protection applicants to [his] office.”'*
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This European context is reflected in the ‘European Pact on Immigration and Asylum’ Adopted by the European Council
of 15-16 October 2008. Document Number: 13440/08 Available at: www.consilium.europa.eu.

Joint Committee on Public Service Oversight and Petitions (May 2015). Report on the extension of the remit of the
Ombudsman to cover all aspects and bodies associated with the Direct Provision System (DPS) and the extension of the
remit of Freedom of Information to cover all aspects and bodies associated with the DPS including all the suppliers of
goods and services, whether from the Private or Public Sectors Houses of the Oireachtas Available at:
www.oireachtas.ie.

The Report also considered the extent of the application of Freedom of Information to the direct provision system,
including to all the suppliers of goods and services, whether from the private or public sectors. In response to the
Committee’s recommendations in this regard, Minister of State at the Department of Justice and Equality noted that
that Freedom of Information had long been applicable to the Irish Naturalisation and Immigration Service and the
Reception and Integration Agency, and that its remit had been extended to the Office of the Refugee Applications
Commissioner (ORAC) and the Refugee Appeals Tribunal (RAT) via the Freedom of Information Act 2014.

Office of the Ombudsman (2013). Annual Report 2012. Available at www.ombudsman.gov.ie

Joint Committee on Public Service Oversight and Petitions (11 March 2015). Role and Remit: Office of the Ombudsman
for Children Available at: www.oireachtasdebates.oireachtas.ie.


http://www.consilium.europa.eu/
http://www.oireachtas.ie/
http://www.ombudsman.gov.ie/
http://www.oireachtasdebates.oireachtas.ie/

| 29

Among its recommendations, the Joint Committee recommended the

extension of the jurisdiction of the Ombudsman for Public Service
and the Ombudsman for Children to cover the Direct Provision
System, the Reception and Integration Agency (RIA) in addition to
the administration of the law in relation to immigration and
naturalisation.**

In an address to the Dail debate on the Report of the Joint Committee, Minister
of State for New Communities, Culture and Equality, Aodhan O Riordain, T.D.
noted that the administrative process in relation to asylum claims, and the
functions of the Office of the Refugee Applications Commissioner (ORAC) and the
Refugee Appeals Tribunal (RAT), were already set out in legislation and that there
were no plans for any change pending consideration by the Government of the
Working Group Report on Improvements in the Protection Process.''! The
Working Group subsequently recommended that the remit of the Ombudsman
and the Ombudsman for Children should be extended to hear complaints relating
to direct provision accommodation services and transfer decisions following a
breach of house rules.™

3.4 LEGISLATIVE AND ADMINISTRATIVE CHANGES

3.4.1 Legislative Changes

The Freedom of Information Act 2014 (Effective Date for Certain Bodies) Order
2015™ set out the effective date under Section 2(1) of the application of the
Freedom of Information Act 2014 to the Office of the Refugee Application
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Joint Committee on Public Service Oversight and Petitions (May 2015). Report on the extension of the remit of the
Ombudsman to cover all aspects and bodies associated with the Direct Provision System (DPS) and the extension of the
remit of Freedom of Information to cover all aspects and bodies associated with the DPS including all the suppliers of
goods and services, whether from the Private or Public Sectors Houses of the Oireachtas Available at:
www.oireachtas.ie.

Department of Justice and Equality (12 June 2015). Speech by Minister of State Aodhan O Riordain, T.D. Minister of
State for New Communities, Culture and Equality. Consideration by Dail of report of Joint Committee on Public Service
Oversight and Petitions on the extension of the remit of the Ombudsman to cover all aspects and bodies associated
with the direct provision system and the extension of the remit of Freedom of Information to cover all aspects and
bodies associated with the system of direct provision including all the suppliers of goods and services, whether from
the Private or Public Sectors Available at: www.justice.ie and www.oireachtasdebates.oireachtas.ie.

Recommendation 4.135, Department of Justice and Equality (June 2015). Working Group Report to Government on
Improvements to the Protection Process including Direct Provision and supports to Asylum Seekers, Final Report,
Available at: www.justice.ie This Recommendation is in progress. According to the Department of Justice and Equality:
‘It is intended that residents in accommodation centres will have access to the Offices of the Ombudsman and
Ombudsman for Children following amendments to legislation. These Offices will examine complaints which do not
cover the process for seeking international protection. Department of Justice and Equality (June 2016). Working Group
Report to Government on Improvements to the Protection Process, including Direct Provision and Supports to Asylum
seekers. Position as at 16 June, 2016 in respect of the 173 Recommendations of the Working Group Available at:
www.justice.ie.

Freedom of Information Act 2014 (Effective Date for Certain Bodies) Order 2015 (S.I. No. 148 of 2015).
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Commissioner and the Refugee Appeals Tribunal as 14 of October 2014. The
purpose of this Order was to provide effective dates (retrospective dates) back to
which the records of certain bodies including the Refugee Applications
Commissioner and the Refugee Appeals Tribunal would be available under
Freedom of Information once they became public bodies under the Act on 14
April 2015.

114 \vere amended
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The European Union (Subsidiary Protection) Regulations 2013
by the European Union (Subsidiary Protection)(Amendment) Regulations 2015.
The 2015 Regulations were introduced in light of a ruling of the Court of Justice of

the European Union.*®

They came into effect on 20 April 2015 and give statutory
effect to arrangements which were already in operation at ORAC from 16

November 2013:

e Any person who makes a new application for refugee status may also make a
concurrent application for subsidiary protection to ORAC;

e Any person who currently has a pending application for refugee status may
submit an application for subsidiary protection to ORAC.

Such applications for subsidiary protection will be determined by ORAC in
accordance with the provisions of the European Union (Subsidiary Protection)
Regulations 2013
refugee status be refused by the Minister for Justice and Equality.'*®

and will be investigated should a person’s application for

3.4.1.1 International Protection Act 2015

The General Scheme of the International Protection Bill was published in March
2015.™ Following its publication, it was forwarded by the Minister for Justice and
Equality to the Joint Committee on Justice, Defence and Equality who were
invited to comment on the provisions of the proposed legislation. The Irish
Human Rights and Equality Commission (IHREC) also carried out a review of the
General Scheme following a request from the Minister for Justice and Equality
and submitted its observations to the Oireachtas in June 2015.*% In July 2015, the
Joint Committee published its ‘Interim Report on Pre-legislative Scrutiny Report of
the General Scheme of the International Protection Bill which outlined its
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European Union (Subsidiary Protection) Regulations 2013 (S.I. No. 426 of 2013).

European Union (Subsidiary Protection)(Amendment) Regulations 2015 (S.I. No. 137 of 2015).

HN v. the Minister for Justice, Equality and Law Reform, Ireland and the Attorney General Case C- 604/12.
European Union (Subsidiary Protection) Regulations 2013 (S.I. No. 426 of 2013).

Irish Naturalisation and Immigration Service, March 2016.

Department of Justice and Equality (March 2015). General Scheme for the drafting of the International Protection Bill

Available at www.justice.ie.
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Irish Human Rights and Equality Commission (30 June 2015). ‘IHREC recommendations on International Protection Bill

2015 and Direct Provision’ Press Release Available at: www.ihrec.ie.
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121
l.

observations on the BiIl The 12 written submissions received by the Joint

Committee from relevant stakeholders were published as an Annex to the Interim

122 common themes within these submissions included the length of time

Report.
spent within the asylum determination procedure; calls to put direct
provision/reception on a statutory footing; right to work for applicants; issues
impacting on children including the application of the best interests of the child
principle and procedural guarantees for separated children/unaccompanied
minors; provisions in relation to family reunification including the impact of
domestic abuse on the requirement for a continued subsisting relationship to
maintain the immigration permission of spouses/partners; and time limits
allowed to access voluntary return. The IHREC submission raised similar concerns
including application of the best interests of the child principle and opting into
the recast Reception Conditions Directive to allow asylum seekers a limited right
to work and also on credibility assessment and on place of detention where this

OCCUFS.123

UNHCR, the Law Society of Ireland and the Immigrant Council of Ireland also
suggested that the Bill could offer an opportunity to introduce a formal
determination procedure to recognise statelessness as defined by the 1954
Convention on the Status of Stateless Persons.**

The International Protection Bill 2015 was published on 17 November 2015.
While publication of the Bill was broadly welcomed, commentary on the Bill
echoed many of the concerns of earlier submissions including provisions relating
to family reunification and the continued prohibition on employment reflected in
the Bill,"* despite the recommendation in the Working Group Report on
Improvements to the Protection Process on a right to work for asylum seekers
after nine months in the determination process awaiting a first instance
decision.'®® This recommendation was tabled as an amendment to the Bill in
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Joint Committee on Justice, Defence and Equality (July 2015) Interim Report on Pre-legislative Scrutiny Report of the
General Scheme of the International Protection Bill Houses of the Oireachtas Available at www.oireachtas.ie.
Submissions were received from Barnardos; Children’s Rights Alliance; National Women’s Council of Ireland; Spiritan
Asylum Services Initiative; Doras Luimni; Irish Refugee Council; Jesuit Refugee Service Ireland; Law Society of Ireland;
NASC; Immigrant Council of Ireland; UNHCR Ireland and Women'’s Aid.

Irish Human Rights and Equality Commission (June 2015). Recommendations on the General Scheme of the
International Protection Bill Available at: www.ihrec.ie.

This recommendation was not taken up by the International Protection Act 2015.

See, for example, UNHCR Ireland (20 November 2015). ‘UNHCR welcomes publication of the International Protection
Bill’ Press Release. Available at: www.unhcr.ie; Doras Luimni (1 December 2015). ‘New refugee protection legislation to
be enacted before end of year’ Press Release. Available at: www.dorasluimni.org. In addition, the Irish Refugee Council
and NASC published recommendations related to the Bill in addition to their original submissions on the General
Scheme provided to the Joint Committee on Justice Defence and Equality. See Irish Refugee Council (November 2015).
Recommendations on the International Protection Bill 2015 Available at: www.irishrefugeecouncil.ie and NASC (30
November 2015). Recommendations on the International Protection Bill 2015 Available at: www.nascireland.org.
‘Provision for access to the labour market for protection applicants who are awaiting a first instance decision for nine
months or more and who have cooperated with the protection process’ Recommendation 5.49, Department of Justice
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Seanad Eireann. In her Second Stage speech to Dail Eireann on the Bill, the
Minister for Justice and Equality responded to this amendment saying that the
intention under the Bill, when successfully implemented, would be to deliver the
decision within six months with people granted status being allowed to work.

The Bill was signed into law by the President on 30 December following a meeting
of the Council of State which considered whether or not to refer the Bill to the

27 Two

Irish Supreme Court to examine the constitutionality of its provisions.
Statutory Instruments commencing certain provisions of the Act were made in
2016 and it is planned that the remaining provisions of the Act will be
commenced by the Minister for Justice and Equality via Statutory Instrument

throughout 2016.%%

The main objective of the Act is to create a single application procedure for the
international protection determination process. The Act addresses certain
recommendations made by the Working Group Report on Improvements to the
Protection Process."”

The Act also gives further effect to the following EU Directives in the field of
international protection which are binding on Ireland:

e Council Directive 2001/55/EC of 20 July 2001 on minimum standards for
giving temporary protection in the event of a mass influx of displaced persons
and on measures promoting a balance of efforts between Member States in
receiving such persons and bearing the consequences thereof.

e Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the
qualification and status of third-country nationals or stateless persons as
refugees or as persons who otherwise need international protection and the
content of the protection granted.
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and Equality (June 2015). Working Group Report to Government on Improvements to the Protection Process including
Direct Provision and supports to Asylum Seekers, Final Report Available at: www.justice.ie.

The Council of State is a body composed of current and former officer holders and appointed members who provide
aid and counsel to the President. Following consultation with the Council, the President can refer a Bill to the Supreme
Court for its determination on its constitutionality. This is known as an Article 26 reference. Should a Bill referred to the
Supreme Court under the procedure be found to be constitutional then the subsequent Act can never be the subject of
a future constitutional challenge (see www.president.ie/en/the-president/council-of-state). It decided against making
such a reference in this instance. However it should be noted that the President convening this type of meeting is a
rare occurrence in the Irish legislative process with only one previous Council of State meeting convened to consider
whether to refer a Bill to the Supreme Court having occurred during the term of the current President (i.e. since 2011).
International Protection Act 2015 (Commencement) Order 2016 (S.I. No. 26 of 2016) and the International Protection
Act 2015 (Commencement) (No.2) Order 2016 (S.1. No. 133 of 2016).

The Minister for Justice and Equality noted in her Second Stage speech on the International Protection Bill that the Bill
responded to ‘26 of the Working Group’s 78 specific recommendations in the area of the Protection Process.’
Department of Justice and Equality (10 December 2015). ‘International Protection Bill 2015 Second Stage — Dail Eireann
Statement by Frances Fitzgerald T.D., Minister for Justice and Equality’ Available at: www.justice.ie.
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e  Council Directive 2005/85/EC of 1 December 2005 on minimum standards on
procedures in Member States for granting and withdrawing refugee status.**

Ireland did not opt into the recast of the Qualifications Directive in 2011
(Directive 2011/95/EU). However, according to the Minister for Justice and
Equality, the Act was prepared in compliance with the provisions of the 2011
recast.”®! Ireland also does not participate in the Recast Procedures Directive

(Directive 2013/32/EU).**?

When the International Protection Act 2015 is fully commenced, it will repeal the
Refugee Act 1996 and amend the Immigration Acts 1999, 2003 and 2004. Various
other Statutory Instruments will also be revoked under Section 6 of the Act.

3.4.1.2 New International Protection Determination Procedure

International Protection applicants will make one application where all grounds
for seeking international protection (refugee status and subsidiary protection)
will be examined and determined in one process. Permission to remain will be
examined in a separate but parallel process. This will move Ireland into line with
the European norm in this area.

The Office of the Refugee Applications Commissioner (ORAC) is to be replaced by
a new dedicated unit within the Department of Justice and Equality, the
‘International Protection Office’. The Office will also examine grounds for any
other reason to remain in the State.

International Protection Officers will make recommendations on applications for
international protection. It is proposed that staff from ORAC who are specialists
in the processing of protection cases and trained in conjunction with UNHCR will

be transferred to the new International Protection Office.****3*
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Department of Justice and Equality (10 December 2015). ‘International Protection Bill 2015 Second Stage — Dail Eireann
Statement by Frances Fitzgerald T.D., Minister for Justice and Equality’ Available at: www.justice.ie.

Ibid.

Calls to implement provisions from the recast Procedures Directive were made in submissions on the General Scheme
of the Bill by, for example, NASC, the Irish Refugee Council and UNHCR. UNHCR commented in its submission that: ‘the
General Scheme also transposes in places the more favourable provisions of the Recast Procedures Directive.’
Department of Justice and Equality (19 November 2015). ‘Minister Fitzgerald publishes International Protection Bill
2015’.Press Release Available at www.justice.ie.

The abolition of ORAC has attracted criticism with the Irish Refugee Council highlighting the general agreement at the
time of the passage of the Refugee Act, 1996 on the need for the body which assesses refugee applications to be
independent of the body responsible for the enforcement of immigration controls. Irish Refugee Council (November
2015) Recommendations on the International Protection Bill 2015 Available on www.irishrefugeecouncil.ie.
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The existing Refugee Appeals Tribunal will be replaced by a newly constituted and
independent appeals body, named ‘The International Protection Appeals
Tribunal’.

The ‘best interests of the child’ principle is confined to specific sections of the
Act. In her Second Stage speech on the International Protection Bill, the Minister
of Justice and Equality said that the Bill must be read in the context of the
Constitutional obligations regarding the best interests of the child set out in
Article 42A (1) of the Irish Constitution and in the context of Article 24(1) of the
EU Charter on Fundamental Rights.™*®

There is no definition of unaccompanied minors (UAMs) within the legislation.
Under the Act, children will still be unable to submit an application for
international protection except through an adult. However, the Act provides for
the allocation of an employee or other person by the Child and Family Agency
(Tusla) to assist and represent them in the asylum process and provide for their
care utilising the Child Care Act 1991, as amended.

With regard to family reunification, Sections 56 and 57 of the Act specifically set
out the rights and circumstances in which a person who is granted international
protection in the State is entitled to apply to have family members enter and
remain in the State. These provisions introduce a number of key changes to the
family reunification provisions in the Refugee Act 1996 and the 2013 Subsidiary
Protection Regulations (as amended). The definition of a family member has been
changed to include only spouses, civil partners, children (under age 18) of the
sponsor, and parents and siblings of the sponsor (if sponsor and siblings are
under age 18). In the case of spouses/civil partners, the relationship must have
been subsisting on the date the application for international protection was

136

made. ™ This is a change from the Refugee Act 1996 where the relationship must

only be subsisting when the family reunification application is made.

The discretionary power of the Minister to allow dependent family members to

enter the State contained in previous legislation is not included in this Act.™’
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The constitutional imperative to consider the best interests of the child relates to (a) child protection and (b)
guardianship, access and custody disputes. Article 24 of the EU Charter of Fundamental Rights provides that the child’s
best interests must be a primary consideration in all actions relating to children. The Charter applies to EU law and
when Member States are implementing EU law. Department of Justice and Equality (10 December 2015). ‘International
Protection Bill 2015 Second Stage — Dail Eireann Statement by Frances Fitzgerald T.D., Minister for Justice and Equality’

Available at: www.justice.ie.
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Section 18, Refugee Act 1996.
Irish Naturalisation and Immigration Service, October 2016.
Section 18, Refugee Act 1996.


http://www.justice.ie/

Time limits for family reunification applications have been introduced.
Applications must be made within twelve months of the granting of a declaration
for international protection. A permission for family reunification under Section
56 will cease to be valid if the person does not enter the State by the date
specified by the Minister when giving the permission.**®

The Department of Justice and Equality has commented that:

The new provisions provide specific rights to family reunification and
a path to reunification for family members of those granted
international protection which is less restrictive both in terms of
application of those limits and economic conditions than many other
EU Member States. The fact that people seeking protection in the
State can expect to have a decision within six months under the new
single application procedure will ensure that applications for family
reunification are dealt with in a timelier manner, bringing certainty
to this previously open-ended process.**

The existing complete prohibition on employment at any time during the
determination process continues unchanged by the Act. The absence of gender-
sensitive procedures and in particular no reference to ‘domestic violence’ as an
act of persecution was noted by commentators.**

For the purpose of age assessment, the Act contains powers to require the
applicant to undergo a medical examination, with the consent of the applicant or
an adult taking responsibility for the care of the applicant, or an employee of the

141

Child and Family Agency (Tusla).

If a question arises as to the health of the applicant, the Minister or international
protection officer may require that the applicant undergo a medical examination
with a medical practitioner of their choosing.'** There is no provision requiring
the consent of the applicant in this section.
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Irish Naturalisation and Immigration Service, October 2016.

Ibid.
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Irish Refugee Council (Nov 2015). Recommendations on the International Protection Bill 2015 Available on

Committee on Justice, Defence and Equality on the General Scheme of the Bill.

Sections 24 and 25, International Protection Act 2015.
Section 23, International Protection Act 2015.

www.irishrefugeecouncil.ie. This was also raised by the Immigrant Council of Ireland in its submission to Joint
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3.4.2 Administrative Changes

ORAC indicated that new report templates and guidelines introduced in 2015
have helped streamline the refugee status determination process considerably.
These were developed with the assistance of UNHCR.

Processing capacity was increased in Quarter 3, 2015 with the recruitment of
additional members to the existing Office of the Refugee Applications
Commissioner (ORAC) Case Processing Panel of legal graduates. Following
extensive training, provided in conjunction with UNHCR, ORAC were in a position
to increase the number of weekly scheduled asylum interviews threefold and
reduce the waiting time for such interviews by some 100 working days (from

143

approximately 150 to approximately 50).

The Office of the Refugee Applications Commissioner (ORAC) has stated that, to
ensure the quality of its process, ORAC continued to give priority to staff
development and training throughout 2015. The UNHCR continued to provide
substantial ongoing assistance during the year with particular regard to the
provision of training on refugee law and procedures and in the area of subsidiary
protection. This included the assistance of an international protection expert
from Canada, who was based in ORAC, to work with the Office on the
development of quality initiatives including best practice training for refugee
status and subsidiary protection.'*

During the year, ORAC, with the assistance of UNHCR, reviewed and updated its
report templates for both the subsidiary protection and refugee status
determination processes, as well as developing guidance notes to accompany the
roll-out of the templates. The new template and guidance notes assist decision-
makers to prepare reports that are legally robust and of a high quality. Following
the introduction of these new templates and revised guidelines, and the
recruitment of additional members to the existing legal panel, processing
capacity increased substantially towards the end of 2015. As a result, the number
of weekly scheduled asylum interviews trebled and the waiting time for such
interviews reduced by some 100 working days from approximately 150 to
approximately 50 working days. Refugee status determinations issued in 2015

also increased by 21 per cent over 2014.*
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%% Ibid.
% 1bid.

Office of the Refugee Applications Commissioner, March 2016.



3.4.2.1 Working Group on Protection Process and Direct Provision
System

Throughout the first half of 2015, work continued within the Working Group on
the Protection Process and Direct Provision System which had been established
the previous November.'*®

The Minister for Justice and Equality published the Working Group Report on
Improvements to the Protection Process, following a Government Decision in June
2015. The report contains a total of 173 recommendations many of which have
implications for a number of Government Departments and services. The report
also gives a comprehensive overview of the Protection System in operation in
Ireland.

A number of written submissions from residents of direct provision centres were
considered by the Working Group, with 107 received by the closing date in
January 2015. Regional consultation sessions with applicants took place,
alongside visits to centres and consultations with particular groups of applicants
(including children, victims of torture, trafficking/sexual violence victims, and
members of the LGBTI community) together with some consultation participants
making oral submissions to a plenary meeting of the Working Group. A summary
of protection seekers’ submissions to the Working Group is contained within an
Appendix to the final report.

The recommendations were clustered under three thematic headings: suggested
improvements to the existing determination process; suggested improvements to
living conditions in direct provision centres; and suggested improvements to
supports for persons in the system. One of the key recommendations in the
report for improving the determination process was the early enactment of the
International Protection Bill which provided for the introduction of a single
application procedure for international protection. Certain recommendations of
the Working Group on improvements to the determination process were

reflected in the International Protection Act 2015.**

Improving living conditions within Direct Provision Accommodation Centres
included a number of practical recommendations such as the provision of an
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The establishment of the Working Group on the Protection Process was reported in Joyce, C., and S. Whelan (2015).
Annual Policy Report on Migration and Asylum 2014: Ireland Available at www.emn.ie and www.esri.ie
Department of Justice and Equality (16 June 2016). ‘Tanaiste and Minister Stanton welcome significant progress on
Direct Provision and supports for asylum seekers’ Press Release Available at: www.justice.ie.
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18 all families should have access to

individual storage locker for residents;
cooking facilities and their own private living space insofar as is practicable;'*
single people should not be sharing rooms after 15 months insofar as
practicable;*® transport services should be provided for residents to meet their

1 the remit of the Ombudsman and the Ombudsman for

reasonable needs;
Children should be extended to hear complaints relating to direct provision
accommodation services and transfer decisions following a breach of house

rules. >

The Working Group Report on Improvements to the Protection Process included a
number of recommendations in relation to increasing supports to residents such
as removal of the prescription charge and an increase in the weekly allowance
paid to adults and children.*

The Working Group also recommended provisions allowing protection applicants
who have been awaiting a first instance decision for nine months or more to
access the labour market be included in the upcoming International Protection
Bill and commenced when the single procedure is operating efficiently.™™* As
described in Section 3.4.1.1, the fact that this recommendation was not
implemented in the International Protection Act 2015 attracted considerable
criticism. It is the view of the Department of Justice and Equality, however, that

successful implementation of the International Protection Act will
result in decisions being issued within this timeframe and therefore
the matter should no longer arise.*

The Department of Justice has indicated that work is ongoing, in conjunction with
other relevant Departments, to progress the recommendations of the Working
Group, in line with the advice from the Cabinet Committee on Social Policy and
Public Service Reform.™®
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Recommendation 4.58, Department of Justice and Equality (June 2015). Working Group Report to Government on
Improvements to the Protection Process including Direct Provision and supports to Asylum Seekers, Final Report,
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Ibid., Recommendation 5.100 and 5.30.

Ibid., Recommendation 5.49.

Irish Naturalisation and Immigration Service, October 2016.

Department of Justice and Equality (June 2016). Working Group to Report to Government on Improvements to the
Protection Process, including Direct Provision and Supports to Asylum seekers. Position as at 16 June, 2016 in respect of
the 173 Recommendations of the Working Group’ Available at: www.justice.ie.
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Also arising from the Working Group Report on Improvements to the Protection
Process recommendations, a transition Task Force was established in 2015 which
put in place important supports to facilitate people with status to integrate into
the community. The Task Force went on to report that 87 per cent of people
granted status had moved into the wider community within six months.*’

Since the publication of the Report, a number of important recommendations
have been implemented, including:

e Pilot scheme for school leavers who are in the protection system (other than
at deportation stage) for the 2015/2016 academic year which grants access
to student support in line with the current Student Grant Scheme on a pilot
basis.

e Exemption from prescription charges for direct provision residents.

e An increase of €6 in the direct provision allowance for children was

announced in January 2016."®

The Report also included recommendations to review the cases of persons
subject to deportation orders who had been in the system for five years or more
from the date of initial application and to revoke the deportation orders and
grant leave to remain subject to the applicant meeting certain conditions.”® INIS

has reported that these cases are being expedited."®

3.4.2.2 Reception

Revised House rules for residents within direct provision accommodation centres
were issued by RIA during the year. They contained an overview of the house
rules in operation in each centre, including the services provided in the centres,
fire safety procedures and an outline of the complaints procedure including a
template complaints submission form.*®*

In November 2015, the Department of Social Protection presented to the Joint
Committee on Public Service Oversight and Petitions on social welfare supports
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Irish Naturalisation and Immigration Service, October 2016.

Department of Social Protection (5 January 2016). ‘Government announces increases to the direct provision allowance
for children.” Press Release. Available at: www.welfare.ie.

Recommendations 3.134 and 3.135 Department of Justice and Equality (June 2015). Working Group Report to
Government on Improvements to the Protection Process, including Direct Provision and supports to asylum seekers.
Final Report. Available at: www.justice.ie.

Irish Naturalisation and Immigration Service, October 2016. It is estimated that almost all of those identified in the
Report as being over five years in the Direct Provision system and who do not have any impediments, such as ongoing
judicial reviews, have now had their cases processed to completion.

Reception and Integration Agency (2015). Direct Provision and Accommodation Centers House Rules and Procedures.
Available on www.ria.gov.ie.
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available to both asylum applicants within the direct provision system and for

those leaving the system after recognition of their protection claim.™®

3.5 RESETTLEMENT AND RELOCATION

The Irish Refugee Protection Programme (IRPP) was approved by Government

83 A cross-

Decision on 10 September 2015 in response to the migration crisis.
Departmental Task Force chaired by the Department of Justice and Equality was
announced, to implement and coordinate the Programme, working with NGOs,
religious bodies, local authorities and the Irish Red Cross. The Government
confirmed that Ireland will take in up to 4,000 persons by the end of 2017 in
respect of relocation and resettlement.’® This figure of 4,000 includes 780
programme refugees from Lebanon, 520 of which the Irish Government has
committed to taking in by the end of 2016 under Ireland’s Refugee Resettlement

%> The Resettlement Programme is administered by the Office for

Programme.
the Promotion of Migrant Integration (OPMI) of the Department of Justice and

Equality.

In relation to the Resettlement Programme, 176 programme refugees were
brought into the State from Jordan and Lebanon in 2015 (only 163 of these cases,
all of whom came from Lebanon, are reckonable against the commitment of 520
refugees mentioned above). A selection mission to Lebanon to select refugees to

fill the balance of the 520 places took place in January 2016.'%°

The Government opted into the two EU decisions on Relocation (Council Decision
(EU) 2015/1523 of 14 September 2015 and Council Decision (EU) 2015/1601 of 22
September 2015.

A dedicated Relocation Unit was established in the Office of the Refugee
Applications Commissioner as part of the new Irish Refugee Protection
Programme (IRPP).

Among the measures agreed under the IRPP was the establishment of a network
of Emergency Reception and Orientation Centres (EROCs) which would be used to

182 Joint Committee on Public Service Oversight and Petitions (18 November 2015) ‘Direct Provision: Department of Social

Protection’. See www.oireachtasdebates.oireachtas.ie.

Department of Justice and Equality (10 September 2015) “Update on Ireland’s response to EU migration and refugee
crisis” Press Release, Available at: www.justice.ie.

Office of the Refugee Applications Commissioner, March 2016.

Office for the Promotion of Migrant Integration (OPMI) September 2016.

It is expected that the balance of the 520 refugees will be admitted by mid-October 2016. Correspondence with Office
for the Promotion of Migrant Integration September, 2016.
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provide initial accommodation in order to meet the basic needs of asylum
seekers relocated from hotspots in Italy and Greece, while their applications for
refugee status are processed. These EROCs would also facilitate a rapid delivery
of initial orientation services.*®’

The first persons (a Syrian family of ten) to be relocated to Ireland under the 2015

Relocation Decisions arrived on 22 January 2016 from Greece.

The Department of Justice and Equality has remarked that relocation numbers
were expected to increase steadily over 2016 but it may be some time before
substantial numbers arrive in Ireland under these relocation measures.™®

Ireland has deployed four experts to the European Asylum Support Office (EASO)

to be assigned to the hotspots in Italy (two) and Greece (two).*®

3.6 OTHER ASPECTS OF IRELAND’S OVERALL CONTRIBUTION TO
MIGRATION CRISIS

In addition to resettlement and relocation, Ireland also contributed to related
forms of cooperation in managing the crisis.

On 16 May 2015, following a Government decision, the first Irish naval vessel, the
L.E. Eithne,”® was deployed to the Mediterranean to assist in the search and
rescue effort, on the basis of a bilateral agreement with the Italian navy. This

cooperation has continued with deployment of different vessels into 2016."*

There was some debate around the issue of whether or not the asylum claim of a
rescued asylum seeker should be determined on board an Irish vessel, rather

than at a port of disembarkation in Italy. Responding to a Parliamentary Question
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on this issue in June 2015, Minister Fitzgerald said that it had been agreed with
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Office of the Refugee Applications Commissioner, March 2016.

Department of Justice and Equality, March 2016.

The first deployments occurred in January 2016. Irish Naturalisation and Immigration Service, March 2016.

Department of Defence (13 May 2015). ‘Minister for Defence, Mr. Simon Coveney, T.D., secures Government approval
for the Deployment of a Naval Vessel to Assist in the Humanitarian Crisis in the Mediterranean’ Press Release. Available
at www.defence.ie.

Department of Defence (28 April 2016). ‘Naval vessel L.E. Rdisin to assist in the humanitarian crisis in the
Mediterranean’. Press Release. Available at: www.defence.ie and Department of Defence (16 May 2016). ‘Minister
Kehoe commends crew of L.E. Réisin for their role in Mediterranean’. Press Release. Available at: www.defence.ie.
Deputy Clare Daly asked the Minister for Justice and Equality the reason the L.E. Eithne is depositing refugees that it
finds in the Mediterranean in Malta and in Italy because if it is the case, under the Refugee Convention of 1951, once
the refugees are on the L.E. Eithne, they are in effect on Irish sovereign territory and should be granted refugee status.
[21538/15] (9 June 2015).


http://www.defence.ie/
http://www.defence.ie/
http://www.defence.ie/

42 |

the Italian Government that the L.E. Eithne would conduct search and rescue
operations in the Mediterranean in accordance with relevant international law on
rescue at sea

under which persons in distress at sea who are rescued shall be
disembarked by the rescuing vessel at the nearest safe port in Italy.
In accordance with relevant international and European Law any
claims for international protection by persons who are rescued is the
responsibility of the state of disembarkation.

Minister Fitzgerald also noted that there was no legal basis under the Refugee Act
1996 for accepting extra-territorial applications.

In terms of humanitarian aid, Ireland contributed €14 million in humanitarian aid
to Syria in 2015. This formed part of an overall contribution of €42 million for

Syria since the beginning of the crisis until the end of 2015.'”

Under Ireland’s Rapid Response Initiative, managed by the Department of Foreign
Affairs and Trade, Irish Aid deployed five members of its Rapid Response Corps to
the Balkans and the Middle East in 2015. The Rapid Response Initiative, a central
feature of Ireland’s overseas humanitarian assistance programme, is an
operational tool designed to contribute to Ireland’s overarching humanitarian
goal of saving and protecting lives in crisis situations by deploying highly-skilled
personnel into crises and by sending in emergency relief supplies.

Five rapid responders were deployed to Serbia, Macedonia and Jordan to work as
surge capacity in the UN partners’ humanitarian response operations in these
countries. These responders worked to improve access to electricity and to
water, sanitation and hygiene in camps and settlements, and in transit centres,
and to provide assistance in emergency field co-ordination and in logistics. In
December 2015, Irish Aid also dispatched 5,000 blankets to Serbia for distribution
to refugees and migrants travelling through the country to the EU. These relief
items were dispatched by Irish Aid from the UN Humanitarian Response Depot in
Brindisi in southern Italy, one of the locations around the world in which Irish Aid
prepositions and stockpiles emergency and humanitarian relief items.*’*

' Jrish Aid (1 April 2015). ‘Ireland pledges €12 million for humanitarian crisis in Syria in 2015’. Press Release. Available at:

www.irishaid.ie.

174 Department of Foreign Affairs and Trade, September 2016.
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3.7 RESEARCH

A manual on Providing Early Legal Advice to Persons Seeking Protection was
produced by the Irish Refugee Council based on their Early Legal Advice project
which has been running within their independent Law Centre since 2011. The
production of the manual was funded by the European Programme for
Integration and Migration (EPIM).

Early legal advice in the international protection context is concerned with
assisting the recognition of those in need of protection at the earliest possible
stage. There are three strands to this work; firstly it enables the applicant to fully
articulate the basis for their application, usually through the preparation of a
personal statement ahead of the personal interview with the first instance
decision-maker. Secondly, advice is given on the types of relevant evidence to
obtain for submission in support of the application. Finally, a legal submission is
prepared by the ELA advisor which ties the protection needs of the applicant to
the State’s international legal obligations for consideration by the first instance
decision-maker.

The manual provides practical guidance to legal practitioners, caseworkers and
NGOs who give legal advice and assistance to asylum applicants during the first
instance protection procedure. It provides advice on meeting the needs of
protection applicants, and also considers the particular needs of vulnerable
persons and children within the protection process and the role which ELA can
play in meeting these needs. It aims to be a guide to ELA across the EU and its
analysis is prepared by reference to the recast CEAS directives standards
throughout the publication, notwithstanding that Ireland has chosen not to
participate in these directives. It is planned for the manual to be translated into a
number of languages to facilitate this.*”

In December, an informal group of civil society organisations, the Migration
Coalition published a briefing paper which considered the Irish response to the
refugee and migration crises.'”® It outlined a series of recommendations to
improve the State’s response which included enhancing legal channels for
migration, improving integration of asylum applicants and refugees through a
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Irish Refugee Council (2015). A Manual on Providing Early Legal Advice to Persons Seeking Protection. Available on
www.irishrefugeecouncil.ie.
The Migration Coalition includes: ActionAid Ireland, Community Workers’ Co-operative, Christian Aid, Comhlamh, the
Conference of the Religious of Ireland, Cultur, Déchas, Doras Luimni, ENAR Ireland, Immigrant Council of Ireland, Irish
Missionary Union, Irish Refugee Council, Jesuit Refugee Service, Mayo Intercultural Action, Mercy International
Association, Migrant Rights Centre Ireland, Misean Cara, NASC Ireland, Oxfam lIreland, Trécaire and World Vision

Ireland.
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community response and, through the EU, to contribute to developing solutions
which effectively address conflict situations.”’

3.8 CASE Law

MA v. Refugee Appeals Tribunal, Minister for Justice and Equality, Attorney
General and Ireland [2015] IEHC 528

The applicant was a national of Pakistan who applied for asylum. His application
failed before the Refugee Applications Commissioner on credibility grounds and a
Section 13(6) finding was made which meant that his appeal to the Refugee
Appeals Tribunal was on the papers only. In affirming the recommendation of the
Commissioner, the Tribunal made a number of new credibility findings and found
that internal relocation was available to him. The applicant challenged the
decision of the Tribunal on the basis that it ought not to have made such findings
against him without putting them to him for comment beforehand.

The Court rejected that argument and held that where the Tribunal intended to
make negative credibility findings based on statements made by the applicant
during the asylum process, whether on a ‘papers only’ appeal or following an oral
hearing, there was no obligation to revert to him or to give him an opportunity of
explaining perceived inconsistencies, contradictions, implausibilities or any other
circumstances arising from what he had personally said during the application
process, and which led the Tribunal to conclude that credibility should be
rejected. It did not exclude the possibility that there might be situations where
matters might have to be put to an applicant for comment, such as where
reliance might be placed on material unknown to him, such as country of origin
information which contradicted his narrative. Insofar as the instant case was
concerned, an applicant was to be assumed to be aware of what he had said
during the asylum process and, even on a paper appeal, such a person had a full
opportunity to address any inconsistencies or other matters arising out of the
application process. In the instant case, no negative credibility finding had been
made which was based on material unknown to the applicant.

The court also agreed with the Tribunal that there was no obligation on it to have
considered country of origin information pertaining to the claim, because the
applicant was not considered subjectively credible. It also held that, even if the
internal relocation finding was unlawful, it was severable from the credibility
findings.

The court refused leave to challenge the Tribunal’s decision.

177 Migration Coalition (2015). ‘Protection, Resettlement and Integration Ireland’s Response to the Refugee and Migration

‘Crises’. Available at www.mrci.ie.
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TAJ v. Minister for Justice and Another [2015] IEHC 726

The applicant was a Bangladeshi national who claimed asylum in the State. He
denied ever having been outside Bangladesh before travelling to the State and
said that he had never applied for asylum anywhere. He failed to disclose
previous asylum history in other EU Member States. The Refugee Applications
Commissioner made a request for information to the United Kingdom authorities
pursuant to Article 34 of Regulation (EU) No. 604/2013, (‘the Dublin il
Regulation’). This disclosed a previous immigration history in the United Kingdom,
which the applicant accepted was correct. A decision was then made by the
Commissioner that the United Kingdom was the responsible Member State for
examining his application under Art. 12(4) of the Dublin Il Regulation. The
applicant issued proceedings and obtained leave ex parte to challenge the
decision of the Refugee Appeals Tribunal, affirming the decision of the
Commissioner that the United Kingdom was responsible for dealing with his
application. He sought an interlocutory injunction enjoining the Minister for
Justice from transferring him to the United Kingdom.

The court refused to grant the injunction sought. First, it rejected his contention
that, by virtue of Article 29(1) of the Dublin Il Regulation, the Minister was
required to transfer him to the United Kingdom at the latest within six months of
the British authorities’ acceptance of the ‘take back’ request. It held that his
appeal to the Tribunal operated to suspend the six-month time limit, which began
to run from the date of the decision of the Tribunal. It also rejected his argument
that his proceedings constituted a ‘review’ within the meaning of Article 27(1) of
the Dublin 1l Regulation and that he was entitled to remain in the State pending
their outcome. It noted that, under the Dublin Ill Regulation, the State was
obliged to provide an effective remedy agains